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September 10, 2018
To: Subdivision and Development Appeal Board
c/o County of Stettler No. 6
Box 1270
Stettler, AB
T0C 2L0

From:
Johan van der Bank RPP, MCIP
Development Officer
County of Stettler No. 6

Dear Secretary,
RE: Rebuttal Submission, September 10, 2018 re. Appeal Hearing - Development Permit
DP18001 RV Sites Canada
I submit this statement in response to your invitation for rebuttals to new information
contained in Package B for the SDAB hearing scheduled for September 18, 2018. Specifically,
this submission is a rebuttal to the additional materials provided on pages 188 to 201 of
Package B in the additional material submitted by Graham Adamson and Julie Ruttan on behalf
of the Rochon Sands Heights Community Association and (the same material) on pages 744 to
757 of Package B in the additional material submitted by Kyle Bruggencate. Some aspects of
this rebuttal statement may also address other additional materials throughout Package B.
1. I believe it is necessary for me to address the claims of bias that exist against me and
indirectly against the County of Stettler, as well as the claims of breach of professional
code of conduct that have been made against me, all of which are being used to form
the basis for some of the arguments in this appeal. I will not dwell on this other than
briefly, and without going into details, I will demonstrate that these claims are either an
attempt to vilify me personally and in doing so, to cast a shadow of doubt over the
process that was followed, or if these claims are not that, then they may be based on a
misunderstanding of the planning and development process in Alberta and of the
materials that form part of the applications. Throughout the application process for this
development permit, I have tried to explain the planning and development process to
many people, including some of the appellants.
2. These claims suggest that I was biased in my assessment of the applications, that I
(paraphrasing) “attempted to influence the County’s engineer in some manner”, that I
“released confidential information to the developer”, that I “guided the process in such
a manner that it was rushed”, that “corners were cut” and ”shortcuts were made”, that
certain “studies were not required of the developer” and/or that “the correct process
was not followed”, and so on. The Subdivision and Development Appeal Board should
be made aware that these claims started as soon as the area structure plan, rezoning
and development permit applications were released to the public for review – in early
February 2018. These allegations are therefore not new, as they have been ongoing
since February in person, in emails and on social media. My work colleagues, my family
and I had to endure vilification for the past seven months.
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3. The Development Officer (and that includes the entire Planning & Development team)
at the County of Stettler No. 6 has a specific mandate under Section 11.2 of the LUB. A
relevant extract reads as follows:
“11.2 The Development Officer shall:
(b)

assist and advise the Municipal Planning Commission, Council and the public
with respect to the requirements of this Bylaw and other pertinent legislation
and policies, and in regard to the planning of orderly and economical
development within the County.

(g)

refer, with recommendations, to the Municipal Planning Commission any
Development Permit application for a discretionary use in any land use
district, including any Direct Control District that delegates the approval of
discretionary uses to the Municipal Planning Commission.” (emphasis added)

4. In 2009 through a collaborative team effort, we developed a set of core values to
support our mandate. We try to uphold those values in all of our work. As public
servants we try to treat all applicants the same and without prejudice. We are equally
helpful to all applicants and to those who may have concerns about an application. This
is published on the County website:
Planning & Development
Mandate
Through provisions in various acts and regulations, e.g. the Municipal Government Act, the Subdivision and Development
Regulation, the Water Act, the Land Titles Act, the Highways Development and Protection Act, the Safety Codes Act, and the
Private Sewage Disposal Systems Regulation, the provincial government places certain obligations relative to long range planning,
land use, subdivision, development, and building activities on the County and/or private landowners.
The County's Planning and Development Services provides an advisory service to landowners, ratepayers, developers, contractors,
County Administration, Council, and the Municipal Planning Commission in order to support the County's mandatory functions under
these provisions, relative to the following:

•

Maintaining a Land Use Bylaw and a Municipal Development Plan

•

Subdivision of land

•

Development permitting

•

Providing for the orderly long range planning of future development

•

Inter-municipal Development Planning

Core Values
The Planning & Development department's service is based on three core values:
• Professionalism - to provide objective and accurate information, to care about what we do, to be organized in how we do
it, and to be accountable for our actions.
• Productivity - to process applications and carry out projects efficiently and timely.

•

Respect - to deal with all our fellow citizens and work colleagues in a respectful and confidential manner.

5. The fact that the Planning & Development team, or individuals on that team, are
friendly with and helpful to everyone that we deal with, is the way we have been doing
our jobs as public servants for the past ten years. It does not mean that the people we
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deal with do not have to follow the rules. This is a common approach in professional
circles throughout Alberta. Development Officers are invited to and attend year-end
functions, golf tournaments and other functions hosted by developers or consulting
firms. The Development Officer may play hockey or be friends or neighbours with some
of the developers and consultants that they deal with in their daily work. Their children
may be in the same grade class or on the same soccer team. If they are professionals
and abide by their professional code of conduct, these circumstances do not affect their
integrity, judgement or work. Even those Development Officers that are not registered
professional planners follow a similar approach.
6. It is relevant to consider the fact that the FOIP documents that are used in an attempt to
cast a shadow of doubt over the process were not “discovered” hidden in some
inconspicuous dark corner of the County’s deleted email server – those documents were
and still are properly filed and digitally saved under the development permit folder and
the area structure plan folder. I saved these documents there myself, as file records of
what I did during the application review process. If any member of the public wanted to
view these documents at the County office during the bylaw and development permit
advertising, the documents would have been made available to them without them
having to file a FOIP request. Further, the text messages on my phone are still there, I
never attempted to delete anything. Has anyone stopped to ask why I would have saved
all these documents? Is this something that someone would do if he or she had
something to hide?
7. Some of the claims of bias are based on FOIP documents that in my opinion are being
quoted out of context or are being quoted only partially and if fully quoted or if the
dates are followed up or if the email attachment that was the subject of a discussion
was reviewed, would show that the claim is unfounded. I can answer each of these
claims by providing the proper context of those communications - the appeal hearing is
perhaps not the forum for doing this. If the appellants wish to continue this line of
argument at the September 18, 2018 hearing in an attempt to support their appeals,
then I ask respectfully that the Subdivision and Development Appeal Board (SDAB)
afford me an opportunity at the hearing to ask questions of the appellants and to
answer each claim in detail. If the SDAB will not allow the claims of bias to be discussed
at the hearing, then I hope that the appellants and I will be afforded another
opportunity to review and resolve these claims and allegations, perhaps with the
involvement of the County administration and County Council.
8. I do want to address a few of the allegations against me because those affect my
professional reputation and my character.
9. One of the claims made against me is that I attempted to influence the County’s
engineer. This claim is being used to accuse me of failing to abide by the Registered
Professional Planners’ Professional Code of Practice. The basis of the claim is an email
chain between the County’s engineer and me on pages 192 to 198 and again on pages
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748 to 755 of Appeal Package B. The claim being made is that in this email chain I
attempted to influence the engineer in some manner. If this entire email chain was read
objectively it would be clear that what I was actually trying to do, in a professional
manner, was to make the engineer aware of the following:
(a) Firstly, the engineer mistakenly referenced the wrong policy in some of his
comments and as a result, those comments were misdirected and needed to be
reconsidered / revised. The engineer was mistakenly referencing Council Policy PD
4.3 Planning and Subdivision Guidelines, which clearly do not apply to a
development permit application, as is evidenced by the purpose statement of that
policy, which reads as follows:
“Purpose
To establish a policy framework for the format, content, review and processing of plans
for multi-lot subdivision and of all subdivision applications. (emphasis added)

and
(b) Secondly, that the County is not involved in the design review of the private
utilities and since the campground utilities are private, the matter of reviewing
their design and approval is between the landowner and Alberta Environment
and Parks (AEP).
and
(c) Thirdly, that I had a different view on several of the items raised as concerns in
his comments (e.g. a non-existent wastewater pressure line from the lake to Red
Willow which had never been discussed with Council or Administration before,
which has no cost estimate or timeline for implementation and which is not
consistent with the engineered wastewater concept in the South Shore IDP
2013; or the suggestion that a geotechnical investigation was required). I
thought that these matters warranted further discussion, and requested the
same. I did not try to influence the engineer in any direction. Instead, I put
forward my position on these matters and requested a discussion on several of
the issues raised.
If this entire email chain was read objectively, it would also be clear that the engineer
replied that his comments were intended for internal use only, and not for verbatim
reference to Council or the public, and that my reply to that was that this was not a
workable response, because I needed a public record of his comments and I must be
able to demonstrate that we discussed and resolved all issues to the point where the
County administration can make a unified recommendation to the MPC. If the engineer
continued to have concerns about the area structure plan and the development permit
application, there were many opportunities throughout the four to five months process
to bring those forward. Also note that the emails in this email chain were all courtesy
copied to the County CAO.
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10. One of the FOIP documents shows that I referred to an “unconventional process” and
the claim is made that this must mean something illegal was done and that it proofs that
I “rushed” the process or that I “did not follow the correct process”. What did I mean by
that phrase? It basically meant that:
a) The developer wanted to start site preparation and private utility installations early.
The LUB contains very clear provisions that allowed him to move forward as long as
he had the relevant information submitted to me and was willing to proceed solely
at his own risk – a risk that he apparently assessed to be acceptable based on the
existing statutory plans that apply to the subject property. As a professional planner
and the Development Officer, I am bound by statutory plans, the provisions of the
LUB and relevant Council policies - I cannot make up new rules and regulations as I
go along. Even if I had tried to slow or stop his progress, he would have had the right
to appeal to this board, and in my experience, based on the existing statutory plans
and the LUB provisions my case would not have been very strong.
b) My assessment was that the statutory plans (IDPs) supported a campground on the
subject property, and that the required studies were a mixture of reports required
either at the area structure plan stage or at the development permit stage. Further,
in my assessment of the proposed development, the processes that should be
followed and the nature of objections that could be raised, I determined that the
proposed development was very similar to the Ol’ MacDonalds campsite, where a
rezoning and development permit application for 400 new RV stalls in addition to an
existing 450 RV stalls at that time, were processed and issued by the County in 2010.
As a result of this and because the developer’s desire was to move forward with a
specific timeline, I was willing to allow the bylaw and the development permit
review processes to occur parallel rather than the more conventional process that
would have had these studies follow a series of separate timelines. My assessment
was that the area structure plan and rezoning bylaws would proceed based on the
statutory plans. Although a decision on the development permit application could
not be considered until the bylaws were adopted, my intent was to focus on the
development permit process and to involve the summer villages in the development
permit review and the drafting of the development permit conditions. This way, all
three municipalities would be able to ensure the best outcome for all parties.
However, as we all know by now, I could not have been more wrong in that
assessment. As public comments were coming in, I determined that this matter was
going to end up in an appeal one way or the other. As a result, I decided that my
original intent could not be accomplished any longer. This was further confirmed
when the summer villages appealed the bylaw, because the intermunicipal disputes
had to be resolved first before progress could be made on the development permit.
That process took 60 or more days in which the development permit could not
progress. As a result, at some point I had to request an extension of time from the
developer, even after the original application provided for three times the normal
development permit application timeline.
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11. There are claims that the process was “rushed”, that “corners were cut” and so on. The
fact is that, although I allowed an “unconventional” or parallel process, I am confident
that the steps required under applicable provincial legislation and County bylaws were
followed. The claims that “short cuts were made” or that “the correct procedure was
not followed” imply that some of the required steps were left out – to date no one who
are making these unsubstantiated claims have demonstrated precisely which steps were
left out and at which stages of the process.
12. When the developer first inquired about the bylaw and development permit application
process and timelines in August 2017, I advised him that typically a bylaw is processed in
a minimum of two months and, depending on circumstances, up to four months or
longer, and that a development permit application is typically processed in two months,
including the notification and advertising requirements. I also advised that when a
bylaw application and a development permit application are processed together, there
is some overlapping of the timelines. I also advised that since the proposed
development as described to me appeared to be consistent with the statutory plans (i.e.
the two IDPs), he should expect a timeline of approximately four months. Based on this
advice, the developer applied on January 24, 2018 with a view to obtain approval by the
end of May 2018. His anticipated opening day for Phase 1 was the May long weekend.
The timeline that I suggested to the developer is based on standard procedures, not a
rushed process – in fact, if the statutory notification and advertising requirements of
Part 17 of the Municipal Government Act is thoroughly understood, it would be clear to
most people that rushing a project through the approval process is just not possible.
13. The Municipal Government Act allows a maximum of 40 days to process a development
permit application, with provisions for a time extension agreement. The County’s
application form includes such an agreement, and when a development permit
applicant signs the application form, they agree to an 80-day time extension, allowing
the County by default to process the application within 120 days. In the past ten years at
the County, I do not recall a development permit application where it was necessary to
go beyond the legislated 40-day timeline (except this case).
14. The bylaw process was extended by at least 60 days to complete an intermunicipal
disagreement process. The development permit was initially scheduled to be considered
by the Municipal Planning Commission (MPC) on May 22, 2018 but was postponed to
June 27, 2018. The reason for the postponement was that County Council adopted the
area structure plan and rezoning bylaws on June 13, 2018, and wanted to give the public
significant time to review the draft development permit and the development officer’s
report to the MPC. The report to the MPC and the draft development permit had been
published on the County’s website from approximately the end of May to at least the
closing date for appeals (i.e. July 26, 2018). This was an unusual step for the County to
take, because the typical process for the approval of a development permit is to first
obtain a decision from the MPC and then notify adjacent landowners and other
interested parties. That standard process provides only 21 days to review a
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development permit and prepare an appeal. In this case, however, the development
permit had been open since February 2018 and the final draft development permit had
been published on the website for approximately one month prior to the MPC making a
decision. Clearly, the public had many opportunities to bring forward constructive,
positive ideas and suggestions to be considered for inclusion into the development
permit conditions. At the beginning of June, I had to obtain a second extension of time
from the developer to process the development permit. In my experience, this was not
a rushed process.
15. The Development Officer’s report to the MPC included three options for MPC to
consider – 1) approve the development permit with conditions, 2) postpone the
decision for further negotiation, or 3) deny the application stating reasons.
16. This development permit application must be considered in its context – namely that
there are two Intermunicipal Development Plans and an Area Structure Plan, all of
which are statutory plans that apply to the subject property. All of these statutory plans
identify the subject property for campground development, and all of these plans were
approved by County Council – in fact, two of these plans were approved not only by
County Council, but also by four other municipal Councils. I reviewed the development
permit application against the context of the existing hierarchy of plans. This hierarchy
of plans consists of the Buffalo Lake Integrated Shoreline Management Plan (BLISMP),
the two IDPs and the Municipal Development Plan. The BLISMP is a provincial plan
prepared at the same time as the 2010 BLIDP. The BLISMP guided the preparation of the
BLIDP with several staff persons from AEP sitting at the committee table for a period of
two years. The BLISMP identifies the shoreline or the ROW adjacent to the subject
properties for “General Use” and states that this area is not a historic piping plover
habitat, there is no emergent vegetation for the establishment of bird colonies and this
area is not a known fish spawning area. The BLISMP also identified the location of public
lake access points (i.e. boat launches) and the White Sands boat launch is one of these
points. The 2010 BLIDP was developed based on this information. The 2010 BLIDP
requires that a statutory plan must be prepared for each growth node prior to any
further subdivision or development being allowed. The 2013 BLSSIDP was prepared as
such a statutory plan and was originally intended to be an ASP, and although it was
finally adopted as an IDP, it contains area structure plan level of information as required
by the Municipal Government Act. This plan was developed with extensive public
participation. Both IDPs identify the subject properties for campground/RV park
development.
17. If the campground development had been proposed on a property where no statutory
plans existed, or if the proposed development required an amendment to any of the
existing statutory plans, I would have advised the applicant that there was a significant
risk to starting site preparation and utility installation early, and would have
recommended that he held off on doing that. The situation that was before me was
quite different – the hierarchy of plans were in place, and the South Shore IDP 2013
contains a level of detail similar to that of an area structure plan. The South Shore IDP
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2013 was developed over a two-year period that started off with a full-day public
workshop with the Council representatives, which was attended by the public and livestreamed for a larger public audience, a second public workshop that was attended by
the Plan Committee, the three full Councils and special interest groups by invitation
(including Ol’ MacDonalds, a community association and adjacent Counties), then there
was a public open house, followed by plan revisions and a half-day workshop on the
draft plan with the Plan Committee consisting of the three South Shore Municipalities.
This plan was not adopted by the usual public notification and consultation process –
instead, it was adopted with extensive public participation, not mere consultation. As a
result, when the proposed area structure plan, rezoning and development permit
applications for the proposed campground were submitted on January 24, my approach
to it was framed within this context of prior extensive public consultation and existing
statutory plans as well as the process that was followed in 2010 when the Ol’
MacDonalds Resort applied for a development permit to expand their campground by
400 new RV stalls. In this context, my approach to processing the applications was one
of implementing the directions and policies from existing statutory plans that were
extensively consulted on. I did not find that there was a need to “wipe the slate clean”
and start the process from scratch. In my experience, the purpose of long range
planning is to put statutory plans in place in order to facilitate and expedite the
development process. Such an approach is part of the economic development strategy
of many municipalities.
18. When the County received the applications, they were immediately circulated widely to
all affected parties – even before County Council had given first reading to the bylaws.
This was an unusual procedure, which was done with Council’s agreement through the
CAO. The reason was to allow as much time as possible for the public to review the
applications. From then until March 17, which was the date of the public hearing for the
bylaws, I attended to answering public inquiries for many hours – either in person in
meetings that took as long as three hours each, or by phone or by emails in which I
patiently and respectfully answered all questions posed to me. I also spent many hours
of volunteer time reviewing each letter, summarizing the concerns into categories and
putting together all the public comments into a package for the public hearing. This
package was submitted to County Council when they considered second and third
readings of the bylaws.
19. The appellants (Adamson & Ruttan and Bruggencate) suggest that the County should
have required the developer to engage with the public through design charrettes and
other types of workshops to determine the appropriate layout and design of a private
campground. In my experience, workshops such as those are used when a developer
proposes a new neighbourhood community where the streets and parks will be publicly
owned spaces. In such cases, the municipality has an interest in ensuring that its design,
operational and maintenance departments are satisfied that the design and layout of
the community meet their requirements. In such cases, the public is often interested in
providing input into the location and design of neighbourhood parks, school sites,
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walkways, other public amenities, various housing types within the new community, etc.
In my experience, it would have been a non-standard, uncommon approach to require
that such a workshop process had to be followed for a private campground
development of which the streets, parks and amenities will not be owned by the County
and will not be accessible to the public (except as paying customers), and of which the
layout, dimensions and orientation of the RV stalls and the location and types of
amenities in the campground are the developer’s business, provided the development
complies with the Land Use Bylaw and statutory plans. Such a suggestion would have
been analogous to requiring that a developer of a neighbourhood shopping centre in a
new community should consult with the public to determine where the medical clinic,
the grocery store, the pharmacy or the hair salon should be located. In my experienced,
this is not a common approach. Such a suggestion would also have been analogous to
requiring that a private landowner should engage with the public to determine where
on his property the house and garage must be located, where in the house the
bedrooms, living room and bathrooms must be located, and that he should provide for a
walkway through his yard for the neighbours to access the lake.
20. The request for a series of design charrettes is further uncommon not only because the
public interest in a private campground development (should) end at the property
boundary (while the municipality’s interest extends onto the property to a limited
extent), but specifically because all the aspects of the area where the subject property is
located and that are of public and municipal interest, such as land use, development
capacity, transportation network, lake access, setback requirements, roadway
dedication, environmental considerations, public utilities, etcetera, have previously
been extensively workshopped in the preparation of the South Shore IDP 2013, and
have been pre-determined in the South Shore IDP that was adopted by three
municipalities as a statutory plan, with the level of detail for an area structure plan. The
on-site design considerations of the private campground are essentially a private
matter, and the private utility design (i.e. wastewater and storm water management) is
a matter between the landowner and the provincial government.
21. Pursuant to s. 633 of the Municipal Government Act, an area structure plan is not
required to address private roads and private utilities.
22. Storm water management and wastewater are matters between the landowner and
AEP. The developer submitted the required applications to that agency. AEP stated that
the developer could prepare these studies either for Phase 1 only or for the entire
development - the difference being different timelines and duplicate public notification
requirements.
23. In his additional materials submission on p. 209 to 480 of Package B, Bruggencate
referenced, for some reason, Council Policy PW 2.17 Engineering Design Guidelines and
General Construction Specifications. I point out that the purpose statement of this
policy is as follows:
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“Purpose
To establish Standards and Guidelines for any development of municipal infrastructure or
improvement to municipal infrastructure. Municipal infrastructure is infrastructure owned
and/or maintained by the County of Stettler No. 6.” (emphasis added)

The campground on-site infrastructure (i.e. roads, storm water management, potable
water and wastewater) are private infrastructure and will not be owned and/or
maintained by the County. As a result, Council Policy 2.17 and all of the standards and
specifications contained therein do not apply to the construction of the on-site utilities
and roads for the campground development.
24. Concerns raised in Package B of the appeal materials about boating capacity or hospital
emergency room capacity and staffing are in my assessment not relevant to considering
the merit of the development permit or the appeals, because these matters relate to
the development capacity and the number of dwelling units that were allocated to the
South Shore Growth Node and pre-determined in both the BLIDP 2010 and the South
Shore IDP 2013. As stated before, both IDPs were developed with provincial and local
government involvement and extensive public participation. The development permit is
consistent with these statutory plans.
25. My approach was that since a statutory plan with area structure plan level of detail
existed and identified the subject property for campground development, the focus of
the planning effort would be on the development permit and developing relevant
conditions that would be in the best interest of all three municipalities and the overall
planning area. Based on the statutory planning framework that existed, the area
structure plan level of detail in the South Shore IDP 2013 and the timing of the required
studies as stated in the IDPs (please refer to the tables on the next two pages), as well as
the fact that storm water, water and wastewater utilities as proposed would be private
matters between the landowner and AEP, I made the determination pursuant to Section
17.6 of the LUB to deem the applications complete with the very clear understanding
between the developer and me that the required studies would be forthcoming at the
required milestones, otherwise there would be delays that the County will not be
responsible for. The developer delivered on all the identified milestones and those
matters were incorporated into the development permit conditions. The County’s
development permits contain a note to make the applicant aware that:
“The issuance of a Development Permit indicates only that the development to which the
Development Permit relates is authorized in accordance with the provisions of the County of
Stettler No. 6 Land Use Bylaw and does in no way relieve or excuse the Development Permit
holder from obtaining any other permit (including safety codes permits e.g. building,
electrical, gas, plumbing, etc.), license, or other authorization required by any Federal or
Provincial Act or regulation, or under any Bylaw of the County, or complying with the
conditions of any easement, covenant, agreement, or other instrument affecting the
building or land. It remains the developer’s or applicant’s responsibility to ensure
compliance with these matters.”

Page 10 of 15
Subdivision and Development Appeal
Board Hearing - September 18 & 19, 2018

Package C

12

Page 11 of 15
Subdivision and Development Appeal
Board Hearing - September 18 & 19, 2018

Package C

13

Page 12 of 15
Subdivision and Development Appeal
Board Hearing - September 18 & 19, 2018

Package C

14

26. The following studies / information were required of the developer by the County for
the area structure plan stage:
• Traffic Impact Assessment
• Public lake access arrangements
This information was available at the time of statutory advertising of the bylaws for
the March 17 public hearing.
27. The following studies were required of the developer by the County for the
development permit stage:
• Sedimentation Control Plan
• Grading Plan
• Emergency Response Plan
• Environmental Protection Plan
Although required for the development permit stage, some of this information was
available at the time of statutory advertising of the bylaws for the March 17 public
hearing, because the development permit was being processed parallel with the
area structure plan and rezoning applications.
28. The following studies were required of the developer pursuant to the Water Act, the
Environmental Protection And Enhancement Act, the Public Lands Act and the Historical
Resources Act. Copies of these studies were required by me for County records (these
studies were being done in parallel with the processing of the area structure plan and
development permit applications):
• Storm water management
• Wastewater
• Water
• Wetland Assessment
• Archaeological Research Permit
• Several other environmental studies
Since these matters are between the landowner and provincial government
departments and did not involve matters that the County Council or the Development
Authority was required to review and/or approve, these studies were not required to be
available at the bylaw stage or the development permit stage. However, development
permit conditions that relate to storm water management, wastewater, water and
wetlands were incorporated into the development permit to ensure that once these
matters have been approved by provincial departments, the development authorized by
the development permit would incorporate those matters to ensure a safe,
environmentally responsible development. The provincial departments involved in the
above studies issue their own permits or approvals. AEP stated to me that they will not
issue their approvals until the County (or the SDAB) has issued the development permit.
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29. The private campground will contain no Municipal Reserve or Environmental Reserve,
no public streets, no public utilities and no utility infrastructure that will be owned or
maintained by the County. The only public infrastructure components of the
campground are:
•

the dedication of Bay View Street road allowance,

•

the future provision by the County or the Shirley McClellan Regional Water
Services Commission of a water connection to the property line,

•

the acceptance by the County of wastewater at the Red Willow lagoon,

•

the use of County-owned roads for all campground related traffic, and

•

the improvement of an intersection on a provincially-owned highway.

These matters are all addressed in the development permit conditions.
30. The South Shore IDP 2013 identifies Bay View Street and Twp Rd 40-2/Rge Rd 20-4 as
future Primary Roads for the plan area. The County required the developer to dedicate
roadway for Bay View Street to complete the fragmented road network. With Twp Rd
40-2/Rge Rd 20-4 as the identified existing access road, the County did not require that
the developer construct new infrastructure. The road options in development permit
condition 17 are not options, but rather possible alternatives. The reasons for including
these into condition 17 were that firstly, some County Councillors suggested that an
alternative access route to Twp Rd 40-2/Rge Rd 20-4 would be if the County were to
build a new two-mile section of Rge Rd 20-4 from Hwy 601, and require the developer
to assist with the paving of the road however, the MPC cannot make a decision that
requires the spending of taxpayer money, and as a result, this option could not be fully
explored. Secondly, in order to make an informed decision on this matter, the
exploration of these alternative possible access roads would require engineering studies
and cost estimates that require time to complete. As a result, these options were
included as future possibilities that may or may never be further explored between
County Council and the developer. They are not conditions of the development permit
that must be fulfilled. Instead, the development permit requires two basic conditions,
i.e. 1) that the developer use existing infrastructure, i.e. Twp Rd 40-2/Rge Rd 20-4 as the
access route to the campground and 2) that the developer provide dust reduction on
this road for the lifetime of the development permit. Condition 17 leaves the future
option that the landowner and County Council could negotiate other alternatives
pursuant to the transportation concept in the South Shore IDP 2013.
31. The temporary stop sign is an interim measure approved by Alberta Transportation
upon request from the County in order to allow sufficient time for the developer to
upgrade the intersection. If the landowner and Council came to another arrangement
relative to the road options mentioned in condition 17, the money that was to be used
to upgrade the intersection could be better used at the alternative road.
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Closing Statement
From the appeal package and the additional materials package it appears that some of the
appellants will attempt to claim, based on the FOIP documents, that the development officer
was biased and it appears that they are going to try to convince the Appeal Board, that as a
result I, in my capacity as the development officer or personally in my professional capacity,
unduly influenced the decision-maker, i.e. the Municipal Planning Commission, and that as a
result, the development permit should be denied. These allegations are serious and put not
only the autonomy of the County’s development authority and ultimately the County
administration, but also my professional reputation and my character at risk.
From an administrative process perspective, I believe the question that must be answered
should be whether the development officer, and ultimately the County administration, required
all the relevant information of the applicant and presented all of that relevant information to
the MPC so that they as the decision maker could make a fully informed decision. I am
confident that throughout this process I and the County administration acted to ensure that
provincial legislation, the BLISMP, the two Intermunicipal Development Plans, the Municipal
Development Plan, the Area Structure Plan and the Land Use Bylaw were complied with, and
that all relevant study reports and approvals were covered either through County involvement
where applicable or between the landowner and provincial authorities, and that all these
matters were properly reported and presented to the MPC.
If the development officer/administration presented the MPC with all of the relevant
information that they needed to make an informed decision, then in effect the development
officer and the County did their job properly and any allegations regarding bias should be
irrelevant to the merit of this appeal and the development permit application.
Sincerely,

Johan van der Bank RPP, MCIP
Development Officer, County of Stettler No. 6
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September 10, 2018
Rochon Sands Heights Community Association
(formerly South Shore Community Association)
DP-18001 Subdivision Appeal Board
Rebuttal Submission- Development Authority Statement

“Development Standards and Conservation Design” (Package B, Page 73)

The Area Structure Plan (ASP) that was submitted as part of the Public Notice for the March 17,
2018 public hearing for Bylaw 1588-18 and 1589-18 does on identify any of the above uses for
the buffer area. This can be seen in the excerpt below:
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However, when Bylaw 1588-18 came to Council for its final vote on June 13, 2018 a paragraph
was hastily added on June 8 with no further public consultation. This new section can be seen
highlighted below:

There is still no reference to parking or maintenance housing in the ASP. The Rochon Sands
Height Community Association (RSHCA) made a request to the County office on May 23 for
more information but was obstructed by the administrative staff as can be seen in email
excerpt below. (the entire email can be found in Package A Page 189)

The above statement also states the details will be “negotiated during the development permit
stage” We are at the development permit stage yet no details are finalized and contained in the
development permit conditions. According to the IDPs the first row of lots must match within

Subdivision and Development Appeal
Board Hearing - September 18 & 19, 2018

Package C

19

10% the size of the existing lots. Also natural landforms and vegetation need to be used for
screening. The current storm sewer pond does not meet this requirement.

“Private Collective Water and Wastewater System” (Package B, Page 74-75)

Point 4 above clearly states the requirement for an approved waste water system. The
Development Permit condition 19.(g), 19.(k), 21.(e), and 23 (below) clearly states occupancy of
the site is prohibited until approval is received. However, occupancy at the site has been
allowed since the end of June.
Development Permit Condition 19.
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Development Permit Condition 21.

Development Permit Condition 23.

”Drainage and Storm Water Management” (Package B, Page 75)

Point 4 above clearly states the requirement for an approved storm water management
system. The Development Permit condition 19.(g), 19.(k), 21.(e), and 23 (below) clearly states
occupancy of the site is prohibited until approval is received. However, occupancy at the site
has been allowed since the end of June.
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Development Permit Condition 19.

Development Permit Condition 21.

Development Permit Condition 23.

“Public Lake Access” (Package B, Page 76)
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However the ASP Section 3.3 excerpt below actually states:

The South Shore IDP identifies 3 possible locations for new boat launches. Only 1 is near the
Paradise Shores development. Since the opportunities are limited to construct new boat
launches and the Paradise Shores development is so large it consumes almost half of the
available new lots for the County of Stettler, this opportunity to construct a new boat launch
cannot be missed.
Buffalo Lake South Shore Intermunicipal Development Plan states:
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“Access and Traffic Impact Assessment” (Package B, Page 78)

The MDP may not contain policies requiring the paving of County roads however the South
Shore IDP, which has priority over the MDP states the following:

Clearly paving not only stated as a possible requirement in the IDP for developments it is also
appropriate for a development with 750 dwelling units.

“Consistency with the BLIDP (2010) and the South Shore IDP (2013)” (Package B, Page 81)

While this correct when referring to the total number of available dwelling units available in the
South Shore Growth Node, the Paradise Shore development does not comply with the South
Shore IDP density limits.
The Executive Summary of the South Shore IDP states:
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The above states Section 5.0 provides numbers for density and lot sizes for new subdivisions.
This is true, however, just as important, it does not state the density and lot size restriction
apply only to new subdivisions. When you actually read all of Section 5.0 it states:

The policies relating to density limits then go on to state:
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It is clear density limits do apply to all sorts of developments not just new subdivisions. Trying
to claim the density limits do not apply because one needs to read the IDP in a special context is
opening up the County for a legal challenge.

Subdivision and Development Appeal
Board Hearing - September 18 & 19, 2018

Package C

26

“Public Consultation and Application Review Process” (Package B, Page 90)
1.
RSHCA wish to clarify that when they are presenting evidence about bias demonstrated
by the Development Authority that they are referring to the bias demonstrated by the
designated officer for planning for the municipality and not the Municipal Planning Commission
(MPC). It is the Appellant’s position that the bias of the designated officer unduly influenced
the decision of the MPC to exercise its discretion and approve the development permit with the
conditions that were applied. It is suggested that the bias led to a failure to present options or
include conditions to mitigate the harm that several affected parties had brought to the
attention of the designated office for planning.
2.
The case cited by legal counsel for the Development Authority (Dallinga v. Calgary) is a
1975 Supreme Court of Alberta Appellate Division (SCAAD) (as it was then) decision that
reflected the legal system in place for planning and development on private lands in Alberta at
that time – some 43 years ago. The old Planning Act that provided authority for the Calgary
Development Appeal Board has been repealed and replaced with new municipal governance
law. The Planning Act provided for the appointment of a development appeal board by a local
council, and the jurisdiction granted to such an appeal board was necessarily narrow and clearly
defined. That was because the province was then still actively engaged in planning and appeal
processes through regional planning commissions, and a provincially appointed appeal board
was in place to hear matters that may have had an impact regional or provincial land use
planning and development interests. The narrow jurisdiction granted by the province to the old
Development Appeal Boards and the broad jurisdiction granted to the current SDABs under the
MGA is quite different. Now, the jurisdiction of SDABs recognizes that much of the decisionmaking for planning and development of private lands is done at the local level, primarily by
local councils, designated officers and MPCs. Applications for development permits, such as the
Paradise Shores development are considered in light of social, economic and environmental
issues at the local, regional and provincial scale. During council decision-making processes,
political issues necessarily form part of the considerations council members bring to the
decision-making process. None of these matters are irrelevant considerations in good planning.
3.
The RSHCA suggest that the Dallinga v. Calgary case is distinguishable from the case
before the SDAB on both facts and law, because the facts of that case were that the Calgary
Development Appeal Board had been influenced by evidence submitted by the city suggesting
that the developer had breached provisions of the Planning Act and that, as a result the
evidence influenced the decision of the Development Appeal Board to deny the development
permit. The common law discussion in that case centered on whether the Calgary
Development Appeal Board had considered irrelevant information that influenced their
decision. The SCAAD looked to the purpose of the Planning Act and s.128 of the Planning Act
(repealed) and found that:
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“matters that are relevant tin the preparation of a general plan are relevant planning
considerations and a perusal of the provisions referred to above and the Act as a whole
make it clear that such considerations relate solely to the use and development of land.
Nowhere in the Act is there any suggestion that the character of an applicant for a permit
is a relevant planning consideration. Nor is there any suggestion that the Board is to
consider whether an applicant is in breach of any provisions of the Act. The power to
impose penalties for such breaches is given to the courts and not the Board.”
In that case, the board had been influenced by irrelevant evidence about the developer’s
breach of provisions of the Planning Act (repealed). There is no such issue before the SDAB in
this matter. The RSHCA are requesting that if the SDAB ratifies the development permit for
Paradise Shores, that they include a condition whereby no site construction, including stripping
and grading or pad development may proceed until all the required federal and provincial
approvals and permits have been obtained, for example an approval for an on-site storm
drainage collection and treatment facility.
4.
The Dallinga v. Calgary case upholds the legal principle that the SDAB should not
consider irrelevant information that is not within their jurisdiction to consider when hearing an
appeal. The facts in Dallinga v. Calgary and the facts before the SDAB are quite different, and
the Planning Act provisions discussed in that case have since been repealed. The question then
becomes, what is relevant evidence that ought to be considered by the SDAB in this case? What
are relevant planning matters under the new legislation?
5.
The ‘general municipal plan’ discussed in Dallinga v. Calgary is now called an Municipal
Development Plan (MDP), but in the hierarchy of planning the SDAB must now also consider an
Intermunicipal Development Plan (IDP) as well as the Alberta Land Use Policies (LUPS) and
other provincial and federal land use planning policies, laws and regulations, codes, guidelines,
intermunicipal and interagency agreements (such as the BLIMP and BLISMP), the existence of
regional servicing commissions for water and wastewater, intermunicipal emergency serving
plans, lake management plans, regional storm drainage collection and treatment systems etc.
The list of what a designated officer and MPC must consider and what they have the discretion
to consider when making a decision to approve a development permit is much different from
what was prescribed in the old Planning Act provisions.
6.
So what jurisdiction does the SDAB have with respect to evidence under the MGA?
What evidence are they entitled to consider during a hearing? Certainly the common law has
evolved, because recent MGA amendments now provide a new municipal purpose “to foster
the well-being of the environment.” If a development permit is approved that does not foster
the well-being of the environment that is now a relevant consideration, while in 1975 under the
prescription language of the Planning Act provisions, it was not.
7.
The MGA provides for appeal hearings to the SDAB on development permits in sections
684-688, and ss. 687(3) prescribes what the SDAB must do, must comply with, and must
consider is listed as follows:
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(3) In determining an appeal, the subdivision and development appeal board (a) must act
in accordance with any applicable ALSA regional plan; (a.1) must comply with any
applicable land use policies; (a.2) subject to section 638, must comply with any applicable
statutory plans; (a.3) subject to clauses (a.4) and (d), must comply with any land use
bylaw in effect; (a.4) must comply with the applicable requirements of the regulations
under the Gaming, Liquor and Cannabis Act respecting the location of premises described
in a cannabis licence and distances between those premises and other premises; (b) must
have regard to but is not bound by the subdivision and development regulations; (c) may
confirm, revoke or vary the order, decision or development permit or any condition
attached to any of them or make or substitute an order, decision or permit of its own; (d)
may make an order or decision or issue or confirm the issue of a development permit even
though the proposed development does not comply with the land use bylaw if, in its
opinion, (i) the proposed development would not (A) unduly interfere with the amenities of
the neighbourhood, or (B) materially interfere with or affect the use, enjoyment or value
of neighbouring parcels of land, and (ii) the proposed development conforms with the use
prescribed for that land or building in the land use bylaw. (4) In the case of an appeal of
the deemed refusal of an application under section 683.1(8), the board must determine
whether the documents and information that the applicant provided met the
requirements of section 683.1(2).
8.
The MGA provides the SDAB with broad decision-making authority to hear evidence as
provided by parties who present at a hearing to determine if the development permit should be
upheld and if so what conditions ought to be included, and therefore considerations of whether
the proposed development will unduly interfere with the amenities of the neighbourhood and
materially affect the use, enjoyment and value of neighbouring properties are clearly proper
matters for the SDAB to take into account and manage. If the development will interfere with
amenities and property use, enjoyment and value then conditions of approval need to be
included to mitigate such harm.
9.
Municipal planning and development law, regulatory processes and hearing processes
have all evolved considerably since 1975 when Dallinga v. Calgary was decided. While the SDAB
may not consider irrelevant evidence or allow themselves to be influenced or base their
decision solely on irrelevant evidence, it is not always easy to differentiate between evidence
provided about statutory plans and the land use bylaw provisions and other social, economic
and environmental issues embedded into planning policies and regulations. Social, economic,
and environmental issues are reflected in statutory plans and the land use bylaw (LUB),
including, for example, transportation and mobility corridors, and traffic safety matters. This is
especially true when the municipality has entered into other interjurisdictional land use plan
agreements with third parties that require them to consider goals, objectives and other factors
set out in those plans, such as the BLISMP and regional servicing agreements.
10.
Good land use planning and decision making about development under the MGA also
requires designated officers tasked with overseeing intake of planning proposals and advising
decision-makers about the merits of development permits to remain independent and remain
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open-minded in their assessment of development proposals. A designated officer of planning
must exercise due diligence in what studies and reports will be required before an application is
deemed complete and to support the best mechanism for land use development possible in the
overall greater public interest (MGA, s. 617). The designated officer must provide options and
cost benefit analysis of options about development proposals to decision making bodies such as
Council and the MPC. If the advice provided is biased, then MPC and Council may not
understand the full implications of approving a development proposal. In this case, as pointed
out in materials provided by the Development Authority’s legal counsel, there are still a number
of issues that had not been fully resolved before the development permit was approved by
MPC. These include such matters as wetland policy implementation, Water Act approvals,
regional servicing agreements, and the list goes on. The RSHCA suggest that conditions of the
development permit might be amended such that all required provincial and federal permits
are obtained before any work under a development permit is commenced. That would ensure
that the development does not proceed without the required approvals, permits and licenses
under other provincial and federal laws. For example, an approved storm drainage
management and collection system under environmental legislation is critical to protect water
quality in the lake both during and post-construction.
11.
Public consultation in planning and development processes is a norm and municipalities
have public engagement policies and programs in place to ensure that the public participates in
decision-making processes that may affect their property or their health and well-being.
Recent amendments to the MGA require that every municipality have a public engagement
policy in place. Legally, statutory plans and the LUB are to be drawn up and adopted by council
only after prescribed public engagement processes, either provided for in the MGA, or as are
required through council policy and the LUB. These public consultation processes culminate in
formal public hearings, where the public hearing is a final opportunity to address council, not
the first and only opportunity afforded (Affected parties have no opportunity to appear before
an MPC before the MPC makes a decision on a DP, while an applicant is given this opportunity.)
As a result, appeals to the SDAB may become the only available option for affected parties to
have potential interference with community amenities, or harm mitigated to their use
enjoyment and property value.
12.
As part of good planning in Alberta, the public are necessarily provided these
consultation opportunities to make their views heard and to provide information to their
elected decision-makers that may improve statutory plans and land use bylaw provisions.
There are standard processes that many municipalities adhere to, such as a series of public
open houses or design charrettes. In this case, by his own admission the designated officer of
planning did not follow normal or standard public consultation processes. Instead, public
consultation was limited and the development was pushed through to the MPC for
consideration and members of the public who objected were referred to as NIMBYS by the
designated officer when discussing their issues. The process of decision-making in municipal
planning and development law (the procedural aspect of municipal planning and decisionmaking) has become as important as the substantive outcome, for example, an approved DP. In
most cases consistently applied procedures for public consultation lead to trusting relationships
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between municipal staff and affected parties, and ultimately acceptance of well-planned
development proposals that adhere to and reflect acceptable community standards. The public
have a right to know that the decision-makers were not unduly influenced by a biased member
of the municipal administration in their decision-making processes. These are not irrelevant
considerations under Part 17 of the MGA.
13.
The designated officer for planning was clearly biased in his approach to this
development proposal and pushed the development through, first through influencing
Council’s decision to adopt the ASP, then amendments to the LUB, and finally at the MPC where
the decision to approve the DP was made. The MPC was (and this is necessarily so) influenced
by the information provided to the MPC and the forceful approach taken by the designated
officer. While the MPC can decide not to approve a DP that is brought before them, the MPC
relies on the designated officer’s recommendations. For the designated officer to suggest that
clear bias held toward this development be overlooked because the MPC made the final
decision is disingenuous. The decision made by the MPC was highly influenced by the biased
designated officer who did not ensure that conditions were put in the development permit to
mitigate harm to affected parties in the neighbourhood. Checks and balances to ensure that
the developer obtained all required approvals and permits under other laws before site
construction (development) commenced are relevant considerations before the Board. The
RSHCA submit that the County’s Land Use Bylaw, ss. 5.3 states that “In addition to the
requirements of this Bylaw, a person is required to comply with all federal, provincial and other
municipal legislation.” Therefore whether the developer has complied is a relevant planning
consideration before the SDAB.
14.
Relevant social, economic and environmental studies to ensure that the development
would not unduly interfere with the amenities of the neighbourhood, or with use, enjoyment
and value of properties were not done or provided to the MPC before the DP was approved.
The decision to approve the DP was pushed through and reflects the designated officer’s bias.

“Buffer Zone” (Package B, Page 91)
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Below is an email from the owners of Lot 62 and 63.

Subdivision and Development Appeal
Board Hearing - September 18 & 19, 2018

Package C

32

Subdivision and Development Appeal
Board Hearing - September 18 & 19, 2018

Package C

33

September 10, 2018
Rochon Sands Heights Community Association
(formerly South Shore Community Association)
DP-18001 Subdivision Appeal Board
Rebuttal Submission- Developers Statement / Appeal

Facts (Package B Page 798 )
It is important for us as a Community Association, to show the SDAB, that there is a different
perspective than the Developer on how this development proceeded. The RSHCA and its
members have evidenced this by way of the appeal documents submitted in Package A and
Package B.
The Developer has indicated numerous times that there was “extensive consultation between
the Developer and with concerned and affected landowners “. Yes, the Developer, had
extensive consultation with the Development Authority and the County of Stettler, much of it
“in Camera”. The only consultation with the Summer Village of Rochon Sands and Whites
Sands was through the 60 Day dispute resolution process. Not one open house was done with
the general public before this project was proposed. Not one phone call or overture to meet
with the community association and its members was made. In fact, the first inkling we got
about this development, was from members who had attended the Calgary RV Show in January
2018. It was obvious the Developer was well on his way to proceeding then, due to the massive
amount of marketing materials, conceptual designs and signing of leases.
The fact that an application was made on February 1 is a matter of …. too little too late.
Public consultation processes include a public hearing, where the public has a final opportunity
to address council, not the first and only opportunity afforded. The County of Stettler’s, LUB/
IDP’s do not require any developers to have consultation with the public through open houses
prior to ASP approval. This development is the largest ever completed by the County of
Stettler, with huge implications for all county residents. We propose that if one open house
with a clearly defined conceptual ASP, would have gone a long way in building trust between
the developer, the Development Authority and residents.

Analysis (Package B Page 799)
7.1 DP – 18001 Relationship to applicable Statutory Plans and LUB
The Developer’s legal counsel, suggests that the purpose of section 638 of the MGA is to
prescribe which of the statutory plans created under Part 17 of the MGA are to prevail in the
event of a conflict or inconsistency between various statutory plans, and between statutory
1
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plans and a regional land use plan. The legislation requires that all statutory plans must be
consistent with one another. We agree that the primary tool for implementing Council land
use planning and development policy as provided in statutory plans is the LUB. We recognize
that a regional land use plan created under ALSA would prevail over a LUB, an IDP and a MDP.
However, no regional land use plan exists for the lands in the proposed Paradise Shores
development.
We suggest, however, that Alberta Land Use Policies do apply in this development scenario,
and although they are not mandatory, every LUB and every statutory plan and every action
taken by any municipal authority under Part 17 of the MGA must comply with the Alberta Land
Use Policies (MGA s. 622(3). These policies do provide additional relevant considerations
before the SDAB, such as the need to preserve agricultural lands, to protect natural areas and
water resources and to ensure that regional servicing and appropriate transportation systems
are in place. The current development permit does not provide appropriate conditions required
to implement the LUPS.
In consultation with our legal adviser, we acknowledge that the Supreme Court of Canada Case
of Calgary (City) v. Hartel Holdings supports that, in the event of a conflict or inconsistency, that
the land use bylaw prevails over all statutory plans created under Part 17 of the MGA. That the
1990 decision preceded ALSA and regional lands use plans and the Hartel case has no bearing
on ALSA plans. However, we would like to formally state that we disagree that section 638
requires that statutory plans be “read down”, as suggested by the legal counsel for the
Developer. It is only in the case of an inconsistency between the plans that section 638 applies
at all and only to the extent of the inconsistency. There is no legal authority for reading down
of statutory plans.

7.2 Traffic and Transportation Issues (Package B Page 800)
7.2.1 Access to Property / 7.2.2 Road Safety
The TIA, indicates the intersection of Hwy 835 and Twp 402, in addition to being improved as a
Type II treatment needs to be upgraded with a Type IV turning lane. The only upgrade to
happen to date at this intersection is installation of a temporary 4 way stop as a safety interim
measure until final decisions are made.
RSHCA disagrees with the reasoning of the Developer’s legal counsel that the proposed access
to the Paradise Shores RV Park complies with the requirements of the LUB and BLSSIDP or that
the current Condition 16 addresses the access concerns raised. We ask that the SDAB amend
condition 16 to ensure that all ambiguities and uncertainties with respect to traffic safety,
construction, ongoing maintenance and payment for upgrades to the proposed access road be
appropriately addressed. Traffic safety on roads that were not initially designed or constructed
for such heavy use by recreational vehicles and increased traffic is an issue that cannot be
addressed as each parcel of land is proposed to be developed in a piecemeal fashion, but must
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be considered at the community or regional transportation corridor level, especially during
conditions of high growth. The County must not rely on one traffic study when addressing such
an important issue.
To dismiss our concerns for access and road safety, as having no merit, is disrespectful to our
members and their families, all who live and play on or near Bay View Street.

7.3 Environmental Issues (Package B page 802)
7.3.1 Storm Water Management
Section 19 of the DP as it pertains to Storm Water Management reads:

(g) The landowner shall install, operate and maintain the private on-site communal water
distribution system, the private on-site communal wastewater collection system with off-site
disposal and the storm water management system to the benefit and safety of the lessees and
occupants of the RV stalls for the duration of the lease agreements entered into with the
leaseholders and for the lifetime of this development permit (refer to condition 2), at no cost to the
County and in accordance with the applicable approvals obtained from Alberta Environment and
Parks and/or the Alberta Safety Codes Authority. The restrictive covenant referred to in condition 21
shall include a prohibition on the occupancy of the RV Park failing compliance with this condition.

4. (h) The landowner shall provide copies of the applicable approvals, if any, obtained from
Alberta Environment and Parks pursuant to the Water Act, Wetland Policy, and Public Lands Act
and the Alberta Safety Codes Authority relative to water, sanitary/wastewater and storm water
management systems including the registration, if any, of utility co-operatives required to
operate the same, floodplains, upland and riparian areas, bank and shoreline disturbance,
nutrients and pesticides.
5. (i) The landowner shall ensure that the finished grade of the property and the storm water
management system comply with the storm water management plan approved by Alberta
Environment and Parks, at no cost to the County.

RSHCA submits that the Developer has not received approval for the proposed storm water
drainage management system that is currently before AEP for consideration and that the DP
should contain a condition that no development be allowed until such a plan is approved for
the lands to address runoff both during and post-construction. Storm drainage collection and
treatment must be done on-site in accordance with the plans as outlined in the Developer’s
written submission. This is especially important during construction when sediments may
rapidly wash off the land surface overland into Buffalo Lake if not properly channeled and
contained. Existing wetlands are not appropriate receptacles for such increases amounts and
the increased rate of runoff that will occur when the lands are being developed. Therefore,
until the Water Act approval to disturb a wetland and/or EPEA approvals to construct and
operate an on-site storm drainage collection and treatment facility are obtained, no
development should occur on the lands. Under no circumstance should the developer be
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permitted to allow sediment laden and contaminated urban style drainage to flow overland
into Buffalo Lake.

7.3.3 Waste Water
Section 19 of the DP as it pertains to Waste Water reads:

(f) On-site water distribution and on-site wastewater collection shall be communal systems and
only concrete tanks shall be used for wastewater collection.
(g) The landowner shall install, operate and maintain the private on-site communal water
distribution system, the private on-site communal wastewater collection system with off-site
disposal and the storm water management system to the benefit and safety of the lessees and
occupants of the RV stalls for the duration of the lease agreements entered into with the
leaseholders and for the lifetime of this development permit (refer to condition 2), at no cost to
the County and in accordance with the applicable approvals obtained from Alberta Environment
and Parks and/or the Alberta Safety Codes Authority. The restrictive covenant referred to in
condition 21 shall include a prohibition on the occupancy of the RV Park failing compliance with
this condition 19(g).
(h) The landowner shall provide copies of the applicable approvals, if any, obtained from
Alberta Environment and Parks pursuant to the Water Act, Wetland Policy, and Public Lands Act
and the Alberta Safety Codes Authority relative to water, sanitary/wastewater and storm water
management systems including the registration, if any, of utility co-operatives required to
operate the same, floodplains, upland and riparian areas, bank and shoreline disturbance,
nutrients and pesticides.
(j) The landowner shall haul wastewater from the RV Park to the County wastewater lagoon in
the Hamlet of Red Willow, in compliance with the registration issued by Alberta Environment
and Parks and subject to condition 18, at the regular fees stated in the Fee Schedule, at no cost
to the County.
(k) The water supply and on-site water distribution system, the on-site wastewater collection
and off- site disposal system and the storm water management system for Phase 1 shall be
completed prior to the occupancy of RVs into Phase 1 (refer to condition 23).

There is no approval from AEP as the DP has not been approved by the SDAB. In fact, we have
confirmed that approval from the authority responsible for inspection for Safety Codes Act has
not been obtained. Yet, Occupancy is still allowed. The fact that an application for approval
has been submitted is irrelevant.
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7.3.4 Wetlands
The Developers own Desktop Wetlands Assessment reads:
“4 Requirements for Development
The following sections outline requirements for any development impacting wetlands and are
contingent on approval from Alberta Environment and Parks under the Water Act. If activities will be
carried out on the site as proposed, a field assessment will be required to confirm wetland boundaries
and classification, and to determine the value of the wetlands in question. This value, in combination
with the total area delineated in the field, will determine the monetary amount of compensation that
will be required, by providing a replacement ratio ranging from 1:1 (lowest value ‘D’ wetlands) to 8:1
(highest value ‘A’ wetlands). “

There has been no field assessment to confirm boundaries and classification. There is no
approval from AEP. We propose a field assessment for all the wetlands in the ASP be assessed
before any further construction. Our appeal documents in Pkg A and Pkg B shows that the
Developer could be disturbing existing wetlands.

7.4 Lake Use and Boat Launch (Package B Page 806)
7.4.1 Floating Structure
The Developer is indicating the non permanent floating structure should not be considered in
reference to the approval of the DP. This floating structure was not part of the ASP, in fact it
shows it located inland. AEP has issued a request for the Developer to remove this structure on
August 23/18. This structure was still up and quite busy through the Labour Day weekend,
August 31 to Sept 4.
The Developer states that the floating structure is in shallow water approx. 5 feet deep. This is
irrelevant and actually a safety issue. The attachments to this floating structure such as slides
allowed children to slide down head first into 5 feet of water. Buffalo Lake is a shallow lake
which requires the placement to be so far out in to the water to even reach 5 feet deep, thus
impeding boat traffic for skiing and fishing.
From: AEP Deputy Minister <aep.deputyminister@gov.ab.ca>
Date: August 23, 2018 at 10:37:41 AM MDT
Cc: AEP Minister <AEP.Minister@gov.ab.ca>
Subject: Response from the Deputy Minister of Environment and Parks

Good morning,
Thank you for your correspondence regarding your concerns with the installation of an
anchored floating structure in Buffalo Lake by Paradise Shores RV. Honourable
Shannon Phillips, Minister of Environment and Parks, has asked that I respond on her
behalf. I welcome the opportunity to provide the following information.
5
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According to the Buffalo Lake Integrated Shoreline Management Plan, any new public
lake access must be approved by the Buffalo Lake Management Team, which has
representatives from local municipalities. Interagency consultation is also required prior
to the development of any new boat launches or marinas. Due to its size, and because
it is a commercial venture, the floating water park requires approval under the Public
Lands Act. The floating water park does not currently have approval, and Environment
and Parks staff are investigating the development.
A letter has been sent to RV Sites Canada, communicating that the water park has not
been authorized and requires approval under the Public Lands Act. We have asked RV
Sites Canada to remove the feature until the proper approvals are obtained. The
shoreline activities, which include the boathouse, require approval if they fall on the
public land’s right of way, which we are currently investigating. As the Paradise Shores
RV development is classified as a campground, an Environmental Reserve is not
required. Instead, the County of Stettler has authority over the area and has placed a
Restrictive Covenant along the lake frontage where development is severely restricted.
Environmental Protection Officers are aware of the activities at the site and are working
with the developer on the issues that fall under our department’s jurisdiction.
Additionally, a review of the complaints received by our department did not indicate that
trespassing or the diversion of water was reported. Trespassing would fall under the
RCMP’s jurisdiction, and the diversion of water out of the wetlands would have required
a temporary diversion licence issued by Environment and Parks.
Thank you again for writing to share your concerns. The Government of Alberta strives
to protect our natural spaces for current and future Albertans.
Sincerely,
Eric Denhof
Deputy Minister of Environment and Parks, and Climate Change Office www.aep.alberta.ca

7.5 Emergency Services (Package B page 809)
All emergency services, fire, EMS, and hospital services, are grabbling with how to provide
adequate coverage for up to 300 people. This development is next door to our community. Any
emergency that happens there will impact us. The stated completed emergency response plan
for the RV Park needs to be shared with the neighboring communities. Although not a
requirement as per the DP and LUB, it is good neighbor policy to make these plans public. The
EPP makes reference to what to do during construction but nothing has been outlined what
happens at the development after construction.
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7.7 Decision Process (Package B page 812)
RSHCA disagree that the Development Authority showed no bias in his approach to the
development proposal for Paradise Shores as previously submitted, and they stress that the
unusual approach to planning this development was illustrated in the Development Authorities
emails and correspondence. The development was pushed through by the
Development Authority, who influenced the decision of the MPC, which is a body composed
entirely of councilors.
RSHCA reiterates that the MPC was unduly influenced by a biased Development Authority to
push this development through. The case provided by the Developer’s legal counsel: Save
Richmond Farmland Society v. Richmond (Township), [1990] 3 SCR 1213 (Richmond Farmland) is
distinguishable on both the facts and law and is irrelevant to this case as RSHCA has not alleged
that the decision-making body (the MPC) was biased.
Legal counsel for the Developer in Par 113, has indicated that only bias by the MPC could
invalidate the approval of the DP. The decision made by the MPC was highly influenced by the
bias shown by the Development Authority.

7.7.2 Enforcement (Package B page 814)
The developer is required to obtain all required approvals and permits under other laws before
site construction (development) commenced are relevant considerations before the Board.
RSHCA submits that the County’s Land Use Bylaw, ss. 5.3 states that “In addition to the
requirements of this Bylaw, a person is required to comply with all federal, provincial and other
municipal legislation.”
Therefore, whether the developer has complied, IS a relevant planning consideration before the
SDAB.
RSHCA disagrees that there is any logic to the developer’s submissions in Paragraphs 117 -120
on pages 19-20 of the written materials in Package B. The appeal is being brought before the
SDAB to ensure that any development permit that is issued for Paradise Shores complies with
the LUB, relevant statutory plans and plans that the County is contractually obligated to
implement. The LUB currently requires that no work shall be commenced on any parcel of land
in the County unless a development permit has been issued. Therefore, the Development
Authority and the MPC had no jurisdiction to allow site construction to proceed on the subject
parcel before a valid development permit was issued and in force and effect.
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RSHCA respectfully requests that if the SDAB approves the development permit, that it include
a condition that no further site construction proceed on the subject parcel until all required
federal, provincial and municipal permits and approvals are in place.
7.8.1 Buffer Zone (Package B Page 815)
RSHCA disagrees that storm water management facilities and parking will mitigate noise and
visual appeal, now affecting the lot owners on Island View Close. BLSSIDP Section 5.1.9
requires that a development have attractive visual appeal through screening and landscape
requirements.
A suitable Buffer design should be built in consultation with the Island View Close property
owners. A detailed Landscape plans showing the results of the consultation needs to be part of
this Development Plan

Conclusion
The SDAB has an opportunity to ensure that the development permit, if it does go forward
includes conditions that ensure the development will have no negative effects on the amenities
of the neighborhood or the use, enjoyment or value of the affected parties’ property.
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September 10, 2018
Rochon Sands Heights Community Association
(formerly South Shore Community Association)
DP-18001 Subdivision Appeal Board
Rebuttal Submission- Appellant I – Rick Halpern – Package A

Existing Wording DP – 18001 Conditions 6,7,8
6. No natural mature or emergent vegetation that existed along the lake bank and within riparian
areas on the property prior to construction start shall be cleared within a minimum of 40m (131
ft.) of any water body, water course, riparian area or provincial water management right-of-way,
or such additional distance as may apply where the removal of natural vegetation could have a
negative impact on the water body or water course. Notwithstanding the above, a lesser
setback distance where no clearing is permitted, may be allowed by the Development Authority
if it is supported by the recommendations in the Wetland Assessment for Paradise Shores
prepared by Aquality Environmental Consulting Ltd. on March 16, 2018 and as may be updated
for future phases. The location and boundaries of wetlands and riparian areas on the property
shall be determined in accordance with the said wetland assessment.
7. No natural mature or emergent vegetation incorporated as part of the approved landscaping
plan shall be burned, cut down, destroyed or otherwise removed or altered from the property,
without obtaining a separate development permit.
8. The existing natural vegetation along the bank of Buffalo Lake for the entire shoreline length of
the subject property is deemed to be part of the landscaping plan for the proposed
development, and as such shall not be disturbed or altered in any manner. If lake access is
provided across this area, it shall be by way of raised boardwalks. In addition to landscaping
provided as per the RV stall layout and along driving isles throughout the RV Park, the
landowner shall provide additional landscaping to the satisfaction of the Development Authority
as follows:
(a) along the entire length of the road frontage of the subject property with Bayview Street and
along the west property boundary as may be practical given the existence of a storm water
management facility in this location,
(b) covering a minimum of 80% of the yard setback areas along these property boundaries
(refer to condition 9),
(c) at a planting density of one tree for every 40m2 (430ft2) of landscaping area and one shrub
for every 20m2 (215ft2) of landscaping area,
(d) with a mixture ratio of 0:1 for native deciduous and coniferous trees and a mixture ratio of
2:1 for native deciduous and coniferous shrubs,
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(e) minimum plant sizes:
(i) Deciduous trees – minimum caliper 60mm measures 450mm from ground level, (ii)
Coniferous trees – 2.5m (8ft) in height,
(iii) Deciduous shrubs – minimum #2 container class,
(iv) Coniferous shrubs – minimum #2 container class

Proposed Rewording of Condition 6,7,8,
“EXCEPT on previously disturbed lands, the landscape shall be maintained/manicured for esthetic and
functional purposes. This shall be done with hand powered equipment only, such that no deleterious
substances would be introduced to the environment. Prior to the landscape being maintained and
manicured for esthetic and functional purposes, site assessments shall be completed by a qualified
professional to ensue the disturbance of areas deemed sensitive as it relates to the ecology and
subsequent function of the land. Excavation, manipulation or transportation of soil will not be
permitted. “
We oppose the rewording of this Condition and request the existing wording in the Development Permit
in Conditions 6,7,8 remain as is.
The relaxation asked for is too broad and does not define the areas that have previously been developed
and what constitutes esthetic and functional purposes. The wording is ambiguous and is open for
interpretation. Even a chain saw could be considered hand powered equipment. This would effectively
give Paradise Shores unfettered permission to develop as much of the shoreline as they wish.
The Development Authority’s intention to protect the bank and shoreline is very defined in the
Development Permit by requesting a Restrictive Covenant.
Restrictive Covenant [refer to condition 21]
DP Condition 21 :
The restrictive covenant will include restrictions and prohibitions to address matters such as:
•
•
•

Ensuring appropriate emergency response access.
Protecting the bank of Buffalo Lake and other riparian areas.
Providing for on-site water distribution, wastewater collection and disposal, storm water
management, garbage collection and removal and recreation amenities and ancillary uses for RV
Park occupants.

The ASP map as approved by the County of Stettler Council and submitted at the Public Hearing of
March 17/18 clearly shows no development or disturbance in the riparian area and a 40m setback. See
Map Figure 4 from ASP Bylaw 1588-18 of June 13/18
We see disrespect of the LUB, IDPs, and DP conditions as seen in the attached pictures. Without waiting
for approval of this condition modification, construction in the shoreline riparian area is already
underway. The developer is already violating the current condition.
This would make any kind of future environmental protection enforcement impossible.
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The Desktop Wetland Assessment updated March 21/18 makes reference to the riparian area set
3.1.2 Landscape Analysis Tool (LAT)
The Landscape Analysis Tool (LAT) report identified that the assessment area is located within the
Grassland and Parkland Natural Region and is within a sensitive raptor range, a sharp-tailed grouse
survey range, piping plover waterbodies, and other sensitive and endangered species ranges.
Construction and related activities taking place on the subject property must adhere to the restrictions
(including restricted activity periods and prescribed species surveys) identified within the LAT Report
(Appendix C: Search Results - LAT).
One notable finding from the LAT Report is that Buffalo Lake is a Piping Plover waterbody, which
restricts development within 100 m of the bed and shore at any time, and within 200 m during the
breeding season (from April 15th to July 31st),
The Stepping Back from the Water Management Practices focuses on conserving riparian areas, lakes, rivers,
streams and wetlands.
https://open.alberta.ca/dataset/1c70eb43-a211-4e9c-82c3-9ffd07f64932/resource/6e524f7c-0c19-4253-a0f662a0e2166b04/download/2012-steppingbackfromwater-guide-2012.pdf

This supports our position that this project has progressed too quickly for all involved, even the
developer, to assess what is really needed to support a 750 site RV park and at the same time protect
the lake and the shoreline. This is not just about Phase 1.
What is the plan for this area? What do they specifically want to do. We propose a landscape plan
supported by environmental field assessments by qualified professionals be part of a separate
Development Plan.
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Bylaw 1588-18

EMERGENCY
ACCESS
RESORT SOUTH BOUNDARY ROAD
EMERGENCY ACCESS AND PARKING

PHASE 1

WHITE SANDS BOAT LAUNCH PARKING
BUFFER AREA - SWMF
OPEN SPACE AND RIPARIAN SETBACK AREAS
RV STALLS - MAXIMUM 750
AMENITY AREAS

PHASE 2

MAIN
ACCESS

MAIN ROAD AND WALKWAY

PARADISE SHORES AREA STRUCTURE PLAN - LAND USE CONCEPT

PHASE 3

ACCESS

Page 13 of 14

EMERGENCY ACCESS

Figure 4
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Ladies of the Sacred Heart v. Armstrong’s Point Assn., 1961 CarswellMan 39
1961 CarswellMan 39, 29 D.L.R. (2d) 373, 36 W.W.R. 364

Most Negative Treatment: Distinguished
Most Recent Distinguished: Harpell v. Gorber | 1989 CarswellNB 102, [1989] A.N.B. No. 1131, [1989] N.B.J. No. 1131, 256
A.P.R. 83, 102 N.B.R. (2d) 83, 18 A.C.W.S. (3d) 871 | (N.B. Q.B., Dec 14, 1989)
1961 CarswellMan 39
Manitoba Court of Appeal
Ladies of the Sacred Heart v. Armstrong’s Point Assn.
1961 CarswellMan 39, 29 D.L.R. (2d) 373, 36 W.W.R. 364

Re Municipal Act
The Ladies of the Sacred Heart of Jesus (Appellant) v. Armstrong’s Point Association and Bulgin (Respondents)
Miller, C.J.M., Schultz and Freedman, JJ.A.
Judgment: 1961
Counsel: M. J. Arpin, Q.C., for appellant.
W. P. Fillmore, Q.C., and C. R. Huband, for respondent Armstrong’s Point Association.
P. S. Morse, for respondent Bulgin.
Subject: Corporate and Commercial; Public; Civil Practice and Procedure; Municipal
Related Abridgment Classifications
Administrative law
III Requirements of natural justice
III.2 Bias
III.2.c Personal bias
III.2.c.ii Apprehended
Business associations
V Legal proceedings involving business associations
V.1 Associations
V.1.b As parties to legal proceedings
Municipal law
XVIII Planning appeal boards and tribunals
XVIII.2 Practice and procedure
XVIII.2.b Standing
Municipal law
XVIII Planning appeal boards and tribunals
XVIII.3 Judicial review
XVIII.3.c Miscellaneous
Headnote
Associations --- Legal status of associations — As parties to legal proceedings
1
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Ladies of the Sacred Heart v. Armstrong’s Point Assn., 1961 CarswellMan 39
1961 CarswellMan 39, 29 D.L.R. (2d) 373, 36 W.W.R. 364

Municipal Law --- Practice and procedure before municipal planning authorities — Standing
Municipal Law --- Practice and procedure before municipal planning authorities — Judicial review
Actions — Voluntary Unincorporated “Community” Association — No Right to Appear before Municipal Board Exercising
Judicial Function Except in Representative Capacity.
Administrative Law — Manitoba Municipal Board Hearing Appeal from Winnipeg Zoning Board Acting in Judicial Capacity
— Interest and Bias of Member as Question of Jurisdiction — Municipal Board Act, S. 58 (1).
The municipal board established under The Municipal Board Act., 1959, ch. 41, when hearing an appeal from the Winnipeg
zoning board pursuant to The Winnipeg Charter, 1956, 1956, ch. 8, is acting in a judicial function. The only persons, therefore,
having the necessary status to be parties to such an appeal, are persons known to and recognizable by the law. A voluntary
unincorporated “community” association has not said status. It must appear in a representative capacity, with named
individuals as its representatives.
The chairman of said municipal board herein had property in the district in question in this appeal and his wife was an executive
officer of respondent association.
Held, he was disqualified from acting on the grounds of interest and likely bias. Disqualification on said grounds comes within
“a question involving the jurisdiction of the board” within the meaning of sec. 58 (1) of The Municipal Board Act, supra.

The judgment of the court was delivered by Schultz, J.A.:
I.
1
This is an appeal from an order of the municipal board setting aside an order of the zoning board of the city of Winnipeg,
which order authorized the construction and maintenance of a one-and-a-half story addition to the existing convent and private
school operated by the appellant herein and situate in the Armstrong’s Point section of Winnipeg.
2
There is no dispute as to the facts: Armstrong’s Point is a residential area formed by a bend of, and bounded on three sides
by, the Assiniboine River. It is zoned R1. Armstrong’s Point Association is a voluntary unincorporated association made up of
certain home owners in the area and formed for the purpose of preserving the district as an exclusively residential one and
opposing applications to the zoning board of which the association does not approve. The meetings of the association were open
to home owners in the area and to their spouses. There are 103 home owners and the association has 68 paid-up members.
3
The appellant has operated a convent and private school in the Armstrong’s Point district since 1935. The zoning board
approved of an extension to the appellant’s buildings in November, 1949; approved of further alterations in July, 1952; and by
order Z316/60 authorized the additional construction which is the subject of the present dispute. This additional construction
does not relate to construction on newly acquired property but is an expansion of the existing building facilities of the appellant.
It is an admittedly non-conforming use but permissible by order of the zoning board.
4
Hereinafter I refer to the appellant as the convent of the Sacred Heart and to Armstrong’s Point Association as the
association.
II.
5

The municipal board consists of three members, of which two constitute a quorum.

6
The appeal from order Z316/60 of the zoning board was heard by two members of the municipal board: Messrs. H. B.
Scott and E. N. McGirr, Q.C. At this hearing counsel for the association filed an affidavit of service of notice of appeal on the
2
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convent of the Sacred Heart, proof of publication thereof, the questioned order of the zoning board, and the pertinent file of that
board relating thereto.
7
Counsel for the association also produced several letters written to him by members of the association and some by
non-members resident in the area which he stated were —
to indicate that I have been instructed by these people that they associate themselves with me on behalf of the Armstrong’s
Point Association.
8
The letters indicated that the writers thereof took objection to the order of the zoning board; but there was no indication on
the part of any one of them that he was appealing against the order in his own name, other than in the case of one Dr. Briggs, and
he in no way complied with the formalities required as to publication and service of notice. The appeal to the municipal board
was launched in the name of the association as an association, without any reference whatever to individual members.
9
At the hearing before the municipal board, counsel for the convent of the Sacred Heart raised the objection that the
association had no status and that therefore there was no appeal before the board. He was overruled by the acting-chairman, Mr.
H. B. Scott, who instructed him to proceed with his case, which counsel did without prejudice to the right of his client to raise
this point on appeal.
10
Counsel for the convent then proceeded to present his argument to the board on the merits of his client’s application to
the zoning board. It is unnecessary to discuss this aspect of the matter for the merits are not in issue; this appeal is concerned
wholly and solely with the question of whether or not there was any appeal properly before the municipal board, and, if so,
whether the board as constituted was competent to hear it.
11
Certain aspects of the hearing require brief comment. Counsel for the association, in his reply to counsel for the convent,
made reference to the letter of Dr. Briggs to the municipal board in which Dr. Briggs stated that he was appealing against the
order of the zoning board. Counsel contended that this appeal was within the time limit of 14 days required by the statute and
that the municipal board might accept it as an appeal from Dr. Briggs in person. No notice of this letter had ever been served on
counsel for the convent and this was the first time he had any knowledge that such a person existed. It is obvious from the record
that Dr. Briggs did not comply with the requirements of sec. 697, subsec. (8) of The Winnipeg Charter, 1956, 1956, ch. 87, as to
giving notice. Counsel for the convent requested that he might see this letter, but that reasonable request — one might say
undeniable right — was refused by the acting-chairman, Mr. H. B. Scott. Clearly it must be held that Dr. Briggs was not an
appellant either on the record or in fact and the order of the municipal board so indicates.
12

In their agreement on facts counsel set out that Mr. Scott
was at all times since June 16th, 1948 and until at least May 1st, 1961, the registered owner, under Certificate of Title No.
679600, as joint tenant with his wife Olive Scott, of the property situate in the Armstrong’s Point area and commonly
known as 9 Blanchard Street. At all material times the said Henry Baird Scott resided at 9 Blanchard Street with his said
wife Olive Scott who was a paid-up member of the Association and an Executive Officer thereof.

13
The record of the hearing also indicates that at the close thereof Mr. R. J. Hansell asked to be heard on behalf of one Elva
Inez Bulgin, as “a friend of the board.” Counsel for the convent objected on the ground that she had neither filed a notice of
appeal nor stated any grounds of appeal. The record at this point is of some interest:
The Chairman (Mr. H. B. Scott). Are you asking the Board to permit your clients to intervene in this action? If you are we
would have a legal entity. [My italics.]
14
Assured by her counsel that Mrs. Bulgin was a member of Armstrong’s Point Association, the acting-chairman granted
her leave to intervene. No evidence was tendered to the board on her behalf, her counsel limiting his remarks to comments on
the evidence adduced and the nature of the hearing.

3
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15

On Augut 22, 1960, the municipal board made an order that
the appeal of Armstrong’s Point Association and that of the intervening party, Mrs. Elva Inez Bulgin, against Order of the
Zoning Board of the City of Winnipeg No. Z 316/60 ... be granted and that the said order ... is hereby set aside.

16

It is to be noted that no reference whatever is made to the letter of Dr. Briggs.

III.
17

The grounds of appeal to this court are thus set out in the notice of appeal of the convent of the Sacred Heart:
1. That the Municipal Board had no jurisdiction to make the said Order on appeal from The Zoning Board of the City of
Winnipeg by reason of the fact that Armstrong’s Point Association, the Appellant to The Municipal Board, is a non-entity
having no status to institute and prosecute any such appeal.
2. That the so-called intervention by one Elva Inez Bulgin was unlawful.
3. That the Acting Chairman of The Municipal Board Mr. H. B. Scott was disqualified on the grounds of interest, bias
and/or prejudice.
4. That as a result of such disqualification the Municipal Board did not have the quorum required by Section 15 (4) of The
Municipal Board Act.

IV.
18

The sections of The Winnipeg Charter, 1956, which are relevant read:
697. (1) The council may appoint a zoning board to exercise in whole or in part as may be determined by bylaw, the
powers hereinafter set forth.
(2) The board after notice and hearing and upon such terms and conditions as it may fix shall have power by order to vary,
cancel, or substitute, in whole or in part, either temporarily or otherwise, any restriction in the use of land howsoever
created and whether created before or after the passing of this Act.
.....
(7) An order of the board, shall, within fourteen days of the making thereof, be subject to an appeal to The Municipal and
Public Utility Board, which appeal shall be in the nature of a hearing de novo before that board.
(8) The appellant shall, at the time of filing his appeal, give notice in writing thereof to such parties, and in such manner, as
may be directed by the board.

19
It is to be noted that there is a lack of clarity in these provisions, for subsecs. (1) and (2) do not specify who may make or
who may oppose an application to the zoning board, nor does subsec. (7) indicate who may appeal.
20

The sections of The Municipal Board Act, 1959, ch. 41, to which it is necessary to refer, provide:
3. There is hereby established a board known as ‘The Municipal Board.’
4. The Board shall be composed of not less than three nor more than five members.
.....
10. The board shall have all the powers of a court of record and shall have a seal bearing the words ‘The Municipal Board
of Manitoba’ of which seal courts shall take judicial notice.
4
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.....
15. (4) Save as herein otherwise provided, two members of the board constitute a quorum of the board.
.....
24. (1) All hearings and investigations conducted by the board shall be governed by rules adopted by the board.
(2) The board is not bound by the technical rules of legal evidence.
(3) The board may make rules of practice, not inconsistent with this Act, regulating its procedure and the times of its
sittings; but the rules shall not come into force until they are published in The Manitoba Gazette.
.....
26. The board may of its own motion, and shall upon the request of the Legislature or the Lieutenant-Governor-in-Council,
inquire into, hear, and determine any matter or thing within its jurisdiction.
.....
58. (1) Subject to section 1045 of The Municipal Act, an appeal lies from any final order or decision of the board to the
Court of Appeal upon
(a) any question involving the jurisdiction of the board; or
(b) any point of law.
(2) The appeal shall be taken only ...
.....
(c) after notice to the other parties stating the grounds of the appeal.
.....
(5) On the hearing of the appeal the court may draw inferences that are not inconsistent with the facts expressly found by
the board and that are necessary for determining the question, and shall certify its opinion to the board; and the board shall
thereupon make an order in accordance with that opinion.
.....
(7) The Court of Appeal may fix the costs and fees to be taxed, allowed, and paid upon any appeal and make rules of
practice respecting appeals under this section; but until such rules are made, the rules and practice applicable to appeals
from a judge of The Court of Queen’s Bench to The Court of Appeal apply to appeals under this Act.
21

The municipal board has never promulgated any rules of practice under subsec. (3) but counsel agree that —
The established practice is for the Municipal Board to receive a letter from a proposed Appellant stating his desire to
appeal from a certain Order of The Zoning Board, reciting the date, number and substance of the Order, and accompanied
by a filing fee of $10.00. The Municipal Board then notifies the Appellant of the date set for the hearing and its
requirements as to service and publication of a notice of such appeal. The Municipal Board requests and obtains from The
Zoning Board its pertinent file. The Appellant files proof of service and publication of his Notice of Appeal and The
Municipal Board proceeds with its hearing de novo, without being ‘... bound by the technical rules of legal evidence’.

V.
22
The first ground of appeal is that the municipal board had no jurisdiction to entertain an appeal by Armstrong’s Point
Association because the association was a non-entity at law without status to institute or prosecute legal proceedings.
23
Reference to The Municipal Board Act, supra, indicates that the board established thereunder performs certain functions
which are purely administrative, although it has other functions which are not administrative but essentially judicial in nature.
Whether any act or function is judicial or administrative is to be determined by the nature or quality of the act itself and not by
the character of the instrumentality authorized to perform it. In Re Town Planning Act; Beer v. Fort Garry R.M. (1958) 26
W.W.R. 702, at 704, 66 Man. R. 385, at 400, Tritschler, J.A. quoted with approval the statement of Lord Radcliffe in Nakkudi
Ali v. Jayaratne, [1950] 2 W.W.R. 927, at 933, 10 C.R. 421, [1951] AC 66, 66 (2) TLR 214:
5
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In truth the only relevant criterion by English law is not the general status of the person or body of persons by whom the
impugned decision is made but the nature of the process by which he or they are empowered to arrive at their decision.
24
In the instant case, an examination of the powers and authority of the municipal board indicates there cannot be any
doubt as to the judicial nature of its function. Thus sec. 697, subsec. (7) of The Winnipeg Charter, 1956, supra, provides for an
appeal to the municipal board from orders made by the zoning board, and further, that the hearing shall be de novo. Sec. 10 of
The Municipal Board Act, supra, provides:
The board shall have all the powers of a court of record and shall have a seal bearing the words ‘The Municipal Board of
Manitoba’ of which seal courts shall take judicial notice.
25
The municipal board, when exercising these wide powers and sitting to hear an appeal from an order of the zoning board,
is required to hold hearings, take evidence, and evaluate facts. Reference to sec. 58, subsec. (5), of The Municipal Board Act,
supra, indicates that the court of appeal is, in a large measure, bound to accept its findings of fact. But the duties and powers of
the board go much further: It interprets the bylaws of the city of Winnipeg dealing with zoning restrictions and has power to
make orders which determine the rights of owners of property in their use and enjoyment thereof. It seems to me undeniable that
the municipal board, in dealing with an appeal from an order of the zoning board, is functioning as a judicial body. That being
the case, only persons known to the law, recognizable by the law, have the necessary status to be parties before such a judicial
body and to invoke its process. This has been made clear in many cases: See Fernie District Fire Relief Committee v. Bruce
(1911) 17 W.L.R. 425; Ottawa Lumbermen’s Credit Bureau v. Swan (1922-23) 53 O.L.R. 135; McDonald v. Linton, 53 N.B.R.
107, [1926] 3 D.L.R. 779. In Canada Morning News Co. v. Thompson, [1930] S.C.R. 338, Anglin, C.J.C., after referring to
certain cases which held that an unincorporated society could not become a lessee, makes this statement which appears to
succinctly summarize a general principle (p. 342):
These decisions rest upon the incapacity of an unincorporated and unregistered society to assert any position which is
maintainable in law only by a legal entity.
26
An association such as Armstrong’s Point Association is a mere collection of natural persons who have united or joined
themselves together for a special purpose. Such an association has no corporate existence or legal status. It cannot be made a
defendant in a Court of Queen’s Bench action if sued in its own name, it cannot be made liable for costs, and it is without status
in the present action.
27
Counsel for the association, at the hearing before the municipal board, stressed the admitted fact that Armstrong’s Point
Association was “a name well known ... as being the short way of listing all the residents who belong, and who wish to appeal
...;” that in the past the association had frequently appeared before the zoning board and the municipal board as an association
only and that the objection now taken by counsel for the appellant the convent of the Sacred Heart had never heretofore been
raised. One can readily understand the reasons for the organization of an association of the type and for the purpose
Armstrong’s Point Association is intended to serve. The maintenance of the residential standards set up by the zoning board is
a matter of great personal and pecuniary interest to property owners in any residential area, and particularly so where individual
home owners take pride in the particular community in which they reside and want the standards maintained. Any alteration or
variation of the zoning standards in their area is a matter of concern to them. It is also obvious that the association of
like-minded people to this end makes any argument they present or any action they take more convenient and more compelling
than if taken as individuals.
28
For the purpose of discussion and formulating a plan of action to be followed, such association serves a useful purpose;
but when the purpose is to take part in judicial procedures it has no status. It is, however, by no means deprived of an
opportunity to make its views known, because such an association can appear in a representative capacity, with named
individuals as representatives of the association; or, alternatively, it can become incorporated. There is therefore no obstacle
whatever to such an association making its views known to the zoning board or the municipal board, but in so doing it must
comply with the requirements of the law as to the means it uses to that end. It is most regrettable that a practice has developed
in which the simple requirements of the law have been ignored or have not been met, and the municipal board is in part
responsible for this situation. It was pointed out by counsel for the association that the municipal board is allowed a wide
6
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latitude in the reception of evidence, but the power thereby conferred does not allow the board to create legal status in a party
where none exists. The appellant is therefore entitled to succeed on this ground of appeal.
29
The second ground of appeal was that although the municipal board recognized (Mrs.) Elva Inez Bulgin as an
“intervening party” and referred to her as an “appellant,” her intervention was unlawful. It is obvious from the record that she
did not in any way comply with the requirements of the statute or the practice of the municipal board in regard to an appeal.
While she had no status as an appellant her appearance might have been permissible had an appeal been pending before the
municipal board; but if, as I have held, Armstrong’s Point Association was without legal status in the first instance, there was no
appeal pending before the board in which she could be permitted to intervene.
30
The third ground of appeal was that the acting-chairman of the municipal board, Mr. H. B. Scott, was disqualified on
grounds of interest, bias, and/or prejudice. I have already referred to the agreement by counsel as to the facts in this regard,
namely, that he was co-owner with his wife and resident in property situate in the Armstrong’s Point district in the immediate
area of the site of the convent of the Sacred Heart, and that his wife was an executive officer of Armstrong’s Point Association.
It seems most regrettable that Mr. Scott should have allowed himself to sit in judgment on this matter. Neither he nor the
association can plead that this was a matter of inadvertence. During the hearing, counsel for the convent of the Sacred Heart
expressly questioned Mr. Scott’s right to act. However, Mr. Scott, knowing that his status was questioned, continued with the
hearing and in due course gave judgment thereon. The association, for its part, was quite content to have Mr. Scott function in
this judicial role. It made no objection to him acting although fixed with the knowledge that his right to adjudicate therein had
been specifically challenged and that the grounds of such objection were based on fact. Mr. Scott’s participation as a member of
the board was highly improper; the record speaks for itself in that regard. In Re Town Planning Act; Beer v. Fort Garry R.M.,
supra, this court quashed proceedings in which two members of the council of Fort Garry had merely nominal interests and
where there was no question of personal interest of any substantial kind, Tritschler, J.A. stated (p. 401):
No one suggests that the two shareholder councillors did not act honestly in the belief that the decision reached was best,
but this was also a case where more was required, where no barest suspicion could be allowed to exist and where justice
must ‘manifestly and undoubtedly be seen to be done’.
31
In Mr. Scott’s case his interest was much more evident and the function he was performing was so judicial in nature as to
require complete impartiality. Even if the facts were not sufficiently weighty — and in my opinion they were — to disqualify
him on account of pecuniary interest, they are certainly enough to indicate a likelihood of bias. In view of the circumstances that
his wife was an executive officer of one of the litigants, it is difficult to see how Mr. Scott could bring to the discharge of his
task that impartiality which is demanded of anyone who undertakes to perform a judicial function. The objections to Mr. Scott’s
participation in the hearing were substantial — sufficiently so to require that the order of the board be set aside on this ground,
if on no other.
32
It was urged by counsel for the association that Mr. Scott’s possible disqualification on the ground of bias did not come
within the ambit of the grounds set out in sec. 58, subsec. (1) of The Municipal Board Act, supra, namely:
(a) any question involving the jurisdiction of the board;
or
(b) any point of law.
33
With respect, I cannot agree with this contention. Jurisdiction may be concerned, and most often is, with subject-matter.
But it may also relate to personnel — to those who assume to exercise the jurisdiction in question. A board improperly
constituted is a board without jurisdiction. Whether the board on which Mr. Scott sat was properly constituted was a question
involving its jurisdiction and hence a fit subject for appeal to this court. The argument of counsel for the association that an
attack on the board’s order could only be by way of certiorari is untenable in view of the express provisions of sec. 58, subsec.
(1) (a) of The Municipal Board Act, supra.
34

Counsel for the association requested that if this court reached the conclusion that the order of the municipal board was
7
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invalid on account of Mr. Scott’s role in the hearing the matter should be remitted to the board for a new hearing. To this,
counsel for the convent of the Sacred Heart rejoined that there was nothing to remit, since, on account of the lack of status by
the association and the fact it had no standing to prosecute an appeal, no proper appeal had ever been launched. I have
previously indicated that I agree with the contention of counsel for the convent of the Sacred Heart in this regard but, even if I
did not, I would not exercise my discretion in the present circumstances to send the case back for a new hearing. The
association, with full knowledge of the facts as to Mr. Scott’s disqualification, nevertheless chose to proceed before a board of
which he was a member. It took the benefit of the order he made and defended that order as one properly made in the appeal
before this court. It should not now be allowed the privilege of a second hearing before the municipal board.
35
For the reasons I have stated I would allow the appeal, set aside the order of the municipal board and restore the order of
the zoning board, and, for the purpose referred to in the last paragraph of said zoning board order No. Z316/60, the effective
date of said order shall be June 16, 1961.
36

I make no order as to costs because there is no legal entity against whom they can be enforced.

End of Document
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Most Negative Treatment: Distinguished
Most Recent Distinguished: Indian Residential Schools, Re | 2001 ABCA 216, 2001 CarswellAlta 1150, [2001] A.J. No.
1127, 96 Alta. L.R. (3d) 16, [2002] 1 W.W.R. 272, 286 A.R. 307, 253 W.A.C. 307, 108 A.C.W.S. (3d) 55, [2001] A.W.L.D.
615, 204 D.L.R. (4th) 80, 12 C.P.C. (5th) 80 | (Alta. C.A., Aug 28, 2001)
1995 CarswellAlta 112
Alberta Court of Appeal
International Assn. of Science & Technology for Development v. Hamza
1995 CarswellAlta 112, [1995] 6 W.W.R. 75, [1995] A.W.L.D. 222, [1995] A.J. No. 87, 122 D.L.R. (4th) 92, 162 A.R.
349, 28 Alta. L.R. (3d) 125, 34 C.P.C. (3d) 210, 53 A.C.W.S. (3d) 274, 83 W.A.C. 349

THE INTERNATIONAL ASSOCIATION OF SCIENCE AND TECHNOLOGY FOR
DEVELOPMENT and THE INTERNATIONAL SOCIETY FOR MINI & MICRO
COMPUTERS v. CHRISTA MADELEINE HAMZA and MOHAMED HAMED
HAMZA
CHRISTA MADELEINE HAMZA v. MOHAMED HAMED HAMZA
Harradence, Bracco and Conrad JJ.A.
Judgment: January 26, 1995
Docket: Doc. Calgary Appeal 15098
Counsel: G.D. Roszler, for appellant.
H.D. Lloyd and D.G. Byblow, for respondent.
Subject: Civil Practice and Procedure
Related Abridgment Classifications
Civil practice and procedure
III Parties
III.3 Capacity to sue or be sued
Headnote
Practice --- Parties — Capacity to sue or be sued
Conflict of laws — Principle of comity — In matrimonial action, wife claiming entitlement to accounting of assets held by two
foreign unincorporated companies — Companies suing husband and wife for declaration that companies independent legal
entities with capacity to sue in Alberta, that assets were companies’ exclusive property and that neither husband nor wife had
any interest therein — Wife appealing dismissal of application to strike companies’ statement of claim for lack of legal status
— Right of foreign litigant to sue being procedural issue, determinable in accordance with Alberta law — If companies resident
in Alberta, would lack status to commence action in Alberta — However, private international law only constraining
unincorporated companies in respect of legal actions relating to contracts made in course of business — Unregistered foreign
corporations being competent to commence legal action relating to any other substantive rights other than those derived from
contracts made in course of business in Alberta — As long as unincorporated foreign entity is recognized as legal entity in
home jurisdiction, with capacity to sue and be sued, it will be granted status in Alberta — Companies’ status to sue being triable
1
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issue, subject to proof — Claim therefore not struck but allowed to proceed to trial on that issue.
Civil procedure — Parties — Capacity to sue and be sued — In matrimonial action, wife claiming entitlement to accounting of
assets held by two foreign unincorporated companies — Companies suing husband and wife for declaration that companies
independent legal entities with capacity to sue in Alberta, that assets were companies’ exclusive property and that neither
husband nor wife had any interest therein — Wife appealing dismissal of application to strike companies’ statement of claim
for lack of legal status — Right of foreign litigant to sue being procedural issue, determinable in accordance with Alberta law
— If companies resident in Alberta, would lack status to commence action in Alberta — However, private international law
only constraining unincorporated companies in respect of legal actions relating to contracts made in course of business —
Unregistered foreign corporations being competent to commence legal action relating to any other substantive rights other than
those derived from contracts made in course of business in Alberta — As long as unincorporated foreign entity is recognized as
legal entity in home jurisdiction, with capacity to sue and be sued, it will be granted status in Alberta — Companies’ status to
sue being triable issue, subject to proof — Claim therefore not struck but allowed to proceed to trial on that issue.
The husband and wife were engaged in matrimonial property proceedings. The wife claimed entitlement to an accounting of
assets held by two foreign unincorporated companies that she claimed were in fact owned by the husband. The companies had,
in turn, sued the husband and wife, seeking a declaration that the companies were independent legal entities with the capacity to
sue, be sued and possess property within the province of Alberta, that the assets in the corporation were their exclusive
property, and that neither the husband nor the wife had any legal or equitable interest in such assets. The companies claimed to
be registered in Switzerland as societies and recognized as legal entities under Swiss law. The wife’s application to strike out
the companies’ statement of claim for lack of legal status was dismissed, and the wife appealed.
Held:
Appeal dismissed.
The narrow issue for determination was whether an unincorporated foreign entity, recognized within its home jurisdiction as a
legal person with the status to sue, should be accorded similar recognition in Alberta. The right of a foreign litigant to sue is a
procedural issue only. It is therefore determinable in accordance with Alberta law, which includes the Alberta rules relating to
private international law applicable to foreign litigants. In general, a resident entity has status to sue or be sued in Alberta if it is
recognized under the statutory or common law as a natural or statutory person. Statutory persons are non-living entities
recognized by law as possessing legal personalities separate and apart from those of their constituent members. They include
corporations, registered societies, representatives of the Crown, designated ministers, officials or other entities depending on
legislative provision, as well as foreign sovereigns and states. Subject to certain statutory exceptions, other entities which are
neither natural nor statutory persons will lack the status to commence an action. There was no statutory exception to the general
rule which would allow an unincorporated entity, similar in nature to the companies in question, to sue. Accordingly, if the
companies had been resident in Alberta, they would have lacked the status to commence an action in Alberta. However, private
international law rules only constrain unincorporated companies in respect of legal actions relating to contracts made in the
course of carrying on business. It could therefore be inferred that unregistered foreign corporations are competent to commence
legal action relating to any other substantive rights other than those derived from contracts made in the course of carrying on
business in Alberta; the prohibition does not relate to status itself but to certain causes of action.
As a general rule, a foreign corporation, duly incorporated under the laws of a recognized foreign state and given power to sue,
may sue in a common law province in its corporate name. Likewise, even where the foreign entity is unincorporated, as long as
it is recognized as a legal entity in its home jurisdiction, with the capacity to sue and be sued, it will be granted status in Alberta.
The companies’ status to sue in Alberta was, at the very least, a triable issue, subject to proof. Accordingly, their claim should
not be struck for lack of status at the present stage, but should be allowed to proceed to trial on that issue. Since the present
action existed only in relation to the matrimonial property action, the companies should be added as inter ested parties to the
matrimonial property action in an effort to avoid multiplicity of proceedings.
Table of Authorities
Cases considered:
Alexander Hamilton Institute v. Chambers, [1921] 3 W.W.R. 520, 14 Sask. L.R. 489, 65 D.L.R. 226 (C.A.) — considered
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Arab Monetary Fund v. Hashim, [1991] 2 A.C. 114, [1991] 1 All E.R. 871 (H.L.) — considered
Block Brothers Realty Ltd. v. Mollard, [1981] 4 W.W.R. 65, 27 B.C.L.R. 17, 122 D.L.R. (3d) 323 (C.A.) — referred to
Bondholders Securities Corp. v. Manville, [1933] 3 W.W.R. 1, [1933] 4 D.L.R. 699 (Sask. C.A.) — considered
Canadian Pacific Railway Co. v. Ottawa Fire Insurance Co. (1907), 39 S.C.R. 405 — considered
Chaff & Hay Acquisition Committee v. J.A. Hemphill & Sons Pty. Ltd., 74 C.L.R. 375, [1947] A.L.R. 330 (H.C.) —
considered
Cummings v. Ontario Minor Hockey Assn. (1979), 26 O.R. (2d) 7, 10 R.F.L. (2d) 121, 104 D.L.R. (3d) 434 (C.A.) —
referred to
Hal Commodities Cycles Management v. Kirsh (1993), 17 C.P.C. (3d) 320 (Ont. Gen. Div. [Commercial List]) — referred
to
Henriques v. Dutch West India Co. (1728), 2 Ld. Raym 1532, 92 E.R. 494 (H.L.) — referred to
Hunt v. T & N plc, (sub nom. Hunt v. Carey Canada Inc.), [1990] 2 S.C.R. 959, [1990] 6 W.W.R. 385, 49 B.C.L.R. (2d)
273, 4 C.C.L.T. (2d) 1, 43 C.P.C. (2d) 105, 117 N.R. 321, 74 D.L.R. (4th) 321 — referred to
Korte v. Deloitte, Haskins & Sells (1993), 8 Alta. L.R. (3d) 337, 15 C.P.C. (3d) 109, 135 A.R. 389 (C.A.) [leave to appeal
to S.C.C. refused (1993), 11 Alta. L.R. (3d) li, 18 C.P.C. (3d) 48, 160 N.R. 319, 149 A.R. 159] — referred to
Ladies of the Sacred Heart v. Armstrong Point Assn. (1961), 36 W.W.R. 364, 29 D.L.R. (2d) 373 (Man. C.A.) — referred
to
Lazard Brothers & Co. v. Midland Bank Ltd., [1933] A.C. 289 (H.L.) — referred to
Porter v. Freudenberg, [1915] 1 K.B. 857 (C.A.) — referred to
Regas Ltd. v. Plotkins, [1961] S.C.R. 566, 36 W.W.R. 481, 29 D.L.R. (2d) 282 — applied
Robinson Engineering Co. v. Wasabi Resources Ltd. (1988), 32 C.L.R. 243, 31 C.P.C. (2d) 241, 93 A.R. 321 (Q.B.) —
considered
Skyline Associates v. Small, [1975] 1 W.W.R. 385, 50 D.L.R. (3d) 217, affirmed [1976] 3 W.W.R. 477, 56 D.L.R. (3d) 471
(B.C.C.A.) — considered
Society Brand Clothes Ltd. v. Amalgamated Clothing Workers of America, [1931] S.C.R. 321 — considered
United Services Funds v. Richardson Greenshields of Canada Ltd. (1987), 16 B.C.L.R. (2d) 187, 40 D.L.R. (4th) 94 (S.C.)
— considered
Von Hellfeld v. Rechnitzer, [1914] 1 Ch. 748 (C.A.) — referred to
Wenlock (Baroness) v. River Dee Co. (1883), 36 Ch. D. 674, affirmed (1885), 10 App. Cas. 354 (H.L.) — referred to
Williston Basin State Bank v. Shearer (1983), 28 Alta. L.R. (2d) 341, 38 C.P.C. 303, 53 A.R. 121 (Q.B.)considered
Statutes considered:
Business Corporations Act, S.A. 1981, c. B-15
s. 15(1)considered
s. 282(1)considered
3
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Code of Civil Procedure
art. 79considered
Companies Act, R.S.A. 1980, c. C-20
s. 196(1)considered
Interpretation Act, R.S.A. 1980, c. I-7
s. 25(1)(p) “person”considered
Labour Relations Code, S.A. 1988, c. L-1.2
s. 23(1)considered
Societies Act, R.S.A. 1980, c. S-18
s. 10considered
Rules considered:
Alberta Rules of Court
R. 80considered
Appeal from decision of Dixon J. dismissing application to strike statement of claim issued by unincorporated foreign
companies.

The judgment of the court was delivered by Conrad J.A.:
1

This appeal relates to the status of foreign entities to initiate legal proceedings in Alberta.

Facts
2
The plaintiffs/respondents, the International Association of Science and Technology for Development (”IASTD”), and
the International Society for Mini & Micro Computers (”ISMM”) issued a statement of claim naming Christa Hamza and
Mohamed Hamza as the defendants. IASTD and ISMM seek a declaration that they are each independent legal entities with the
capacity to sue, be sued and possess property within the Province of Alberta, that the assets presently held in their names are
their exclusive property, and that neither Mr. Hamza nor Mrs. Hamza have any legal or equitable interest in such assets. The
plaintiffs claim to be registered in Switzerland as societies and recognized as legal entities under Swiss law. Neither plaintiff is
incorporated, nor registered, as any form of society or trade union under any provincial or federal law.
3
Mrs. Hamza brought the notice of motion relating to this appeal seeking, amongst other things, an order striking out the
statement of claim on the basis that IASTD and ISMM lack the legal status necessary to commence the action. The Chambers
Judge dismissed that application, and the appellant now appeals that order.
4
This lawsuit arises out of and is closely related to a matrimonial property action involving Mr. and Mrs. Hamza. Mrs.
Hamza alleges that in the early to mid-1970s, she and Mr. Hamza formed IASTD and ISMM to organize and conduct scientific
conferences around the world. The conferences were conducted for profit which provided income for their family. Neither
IASTD nor ISMM has ever been incorporated as a society in any jurisdiction. Mrs. Hamza states that prior to the
commencement of the Hamza divorce and matrimonial property actions, these entities were always referred to by Mr. Hamza as
family businesses. She claims that until the petition for divorce was commenced, she and Mr. Hamza made all of the decisions
regarding the organization and promotion of any conferences, or society events, for both IASTD and ISMM, and at all times
4
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throughout, Mr. Hamza was the operating mind and will of the societies. It is her position that neither IASTD nor ISMM ever
filed tax returns, or prepared or produced financial reports for the benefit of government or membership. She claims that Mr.
Hamza treated IASTD and ISMM as his own. When IASTD and ISMM opened numerous bank accounts and investment
accounts around the world, Mrs. Hamza says that the applications and banking resolutions authorized Mr. Hamza to deal with
those accounts. She states he has used society money as his own, and included Canadian income from society investments as his
own on his personal tax returns. She argues, therefore, that assets held in the names of IASTD and ISMM are owned de facto by
Mr. Hamza and are therefore to be included as matrimonial property under the matrimonial property action.
5
Mr. Hamza refused to answer questions respecting the societies during the course of the matrimonial property proceedings
on the grounds that they are independent legal entities. He was ordered by the Court of Queen’s Bench to produce all
information and answer all questions about IASTD and ISMM. Mr. Hamza appealed from that order and that appeal was
dismissed.
6

The matrimonial property action was stayed by court order pending resolution of the within action.

7
The narrow issue on appeal is whether an unincorporated foreign entity, recognized within its home jurisdiction as a legal
person with status to sue, should be accorded similar recognition in Alberta. On the material before the court, it is not possible
to determine the location of the various assets in dispute, or whether any of the assets are within the Province of Alberta. It was
likewise impossible to ascertain whether the assets are movables or immovables. Many issues relating to the jurisdiction of the
Alberta Court to determine title or ownership of foreign property were not argued at appeal, are not dealt with in this judgment,
and remain outstanding. Thus, while IASTD and ISMM may have status to commence the action, this judgment goes no further
than that with respect to IASTD and ISMM’s claim.
Status Of A Foreign Entity To Sue
8
The first step in determining the right of a foreign entity to sue involves the identification of the applicable law for making
that determination. Determination of the proper law governing an issue is made through characterization of that issue as either
procedural or substantive in nature. Procedural matters usually pertain to the machinery for enforcing a right by action in the
courts and include, among other things, the form of the action, the proper parties to the action, available remedies, admissibility
of evidence and determination of the proper court. In contrast, substantive matters usually relate to the existence or nature of a
legal right: see Block Brothers Realty Ltd. v. Mollard (1981), 27 B.C.L.R. 17 [[1981] 4 W.W.R. 65] (C.A.).
9
The status of a party to sue has been characterized as a procedural issue. In Regas Ltd. v. Plotkins, [1961] S.C.R. 566 [36
W.W.R. 481], Martland J., in determining whether a creditor was properly entitled to maintain an action in Saskatchewan,
stated at pp. 571-72:
The question is whether [the plaintiff] can maintain his action [in Saskatchewan] in his own name and that question, in my
opinion, falls to be determined by the lex fori, for the question, in the circumstances of this case, is one of procedure and
not of substance. It is not a question of the validity of the assignment, or of the capacity of the parties to it, but as to the
proper parties to the proceedings in Saskatchewan, which is a question of procedure which should be governed by
Saskatchewan law.
10
This principle has been recently applied in other provinces: for example, see Hal Commodities Cycles Management v.
Kirsh (1993), 17 C.P.C. (3d) 320 (Ont. Gen. Div. [Commercial List]).
11
Thus, the right of a foreign litigant to sue is properly determined by Alberta law. That law includes the Alberta rules
relating to private international law applicable to foreign litigants.
Status To Sue Under Alberta Law Generally
12
The appellant argues that to sue in Alberta, an entity must be either a person or a corporation, and that this requirement
should apply equally to foreign and resident entities. The statement of claim does not allege an incorporated body and, in fact,
5
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the respondent acknowledges that IASTD and ISMM are not incorporated.
13
Leaving aside the question of a foreign entity, in general, a resident entity has status to sue or be sued in Alberta if it is
recognized under the statutory or common law as a natural or statutory person. The term natural persons simply refers to living
beings, generally required to be of full age and mentally competent, but also includes aliens, non-residents, convicts and
accused persons, and in a representative capacity, mentally incompetent persons and infants.
14
Statutory persons are non-living entities recognized by law as possessing legal personalities separate and apart from
those of their constituent members. In Alberta, corporations are deemed legal persons by virtue of s. 15(1) of the Alberta
Business Corporations Act, S.A. 1981, c. B-15, which reads:
15(1) A corporation has the capacity and, subject to this Act, the rights, powers and privileges of a natural person.
15
Societies duly registered pursuant to the Societies Act, R.S.A. 1980, c. S-18, are deemed to be corporations and are thus
granted the status of a statutory person pursuant to s. 10 of that Act which reads:
10. From the date of the certificate of incorporation, the subscribers to the application and the other persons that from time
to time become members of the society are a corporation and have all the powers, rights and immunities vested by law in
a corporation.
16
Other statutorily recognized or juridical persons include the Crown (federal and provincial), as may be represented by
the Attorney General, designated Ministers, officials or other entities depending on legislative provision, as well as foreign
sovereigns and states.
17
General speaking, subject to certain statutory exceptions, other entities which are neither natural nor statutory persons
will lack the status to commence an action. Thus, unincorporated associations and clubs are not legal entities capable of suing or
being sued: see Cummings v. Ontario Minor Hockey Assn. (1979), 26 O.R. (2d) 7 (C.A.); Ladies of the Sacred Heart v.
Armstrong Point Assn. (1961), 36 W.W.R. 364 (Man. C.A.). Actions involving an unincorporated association must be brought
in the name of the members involved, either personally or in a representative capacity.
18
Having stated the general rule, the right to sue or be sued may be conferred upon certain unincorporated associations by
statute, either expressly or by legal implication. For example, in Alberta, a trade union is a legal entity capable of suing or being
sued, in its own name, for limited purposes, by virtue of s. 23(1) of the Labour Relations Code, S.A. 1988, c. L-1.2, which
states:
23(1) For the purposes of this Act, a trade union is capable of
(a) prosecuting and being prosecuted, and
(b) suing and being sued.
19
Similarly, pursuant to R. 80 of the Alberta Rules of Court, any two or more persons claiming to be entitled or alleged to
be liable as partners in respect of a cause of action and carrying on business within the jurisdiction may sue or be sued in the
name of the firm of which they were partners at the time when the cause of action accrued. I note, however, R. 80 does not
deprive or release the legal persons behind the firm name from rights or liabilities which may arise from legal proceedings. The
section simply provides an administratively simple way of collectively naming all individuals behind the partnership. So, while
the action is brought in the name of a firm, there is behind that name legal persons who do have status to sue. It must be realized
that what is essential is that some legal entity exists who is subject to court directions, judgments and costs. With respect to R.
80, the law relating to partner liability would identify those legal entities responsible, and on whose behalf suit is really brought.
20
In this case, the appellant notes there is no statutory exception to the general rule which would allow an unincorporated
resident entity, similar in nature to the respondents, to sue. This appears to be an accurate assessment of the law in this regard
and were the respondents resident in Alberta, they would lack the status to commence an action. However, as the respondents
6
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are foreign litigants, it is necessary to consider Alberta private international law rules.
Alberta Law Relating To Foreign Litigants
(i) Foreign Persons
21
The term person is not defined by the Alberta Rules of Court or the Alberta Business Corporations Act. A definition
provided by the Inter pretation Act, R.S.A. 1980, c. I-7, s. 25(1)(p), states a person “includes a corporation and the heirs,
executors, administrators or other legal representatives of a person”. Nothing in the legislative enactments of Alberta or the
common law appears to limit the definition of a person to Alberta or even Canadian residents.
22
In relation to natural persons, it is trite law to state that a foreign individual has status to commence an action in Alberta.
An alien or foreign person (excluding enemies of Canada) who voluntarily comes before an Alberta court undoubtedly has the
legal status to sue or be sued; see Porter v. Freudenberg, [1915] 1 K.B. 857 (C.A.), at pp. 867-69. Whether the court has
jurisdiction to hear the cause or grant the relief sought is another issue. As mentioned earlier, that issue is not the subject of this
appeal.
(ii) Foreign Corporations
23
The capacity of a foreign corporation to commence and maintain legal proceedings in Alberta seems to be constrained
only by s. 282(1) of the Alberta Business Corporations Act, which reads:
282(1) An extra-provincial corporation while unregistered is not capable of commencing or maintaining any action or
other proceeding in any court in Alberta in respect of any contract made in the course of carrying on business in Alberta
while it was unregistered. [emphasis added]
Section 282(1) curtails only legal action relating to contracts made in the course of carrying on business in the province. One
might infer that unregistered foreign corporations are competent to commence legal action relating to any other substantive
rights other than those derived from contracts “made in the course of carrying on business in Alberta”. The prohibition is not to
status itself. Rather, only particular causes are prohibited.
24
This issue was dealt with by the Alberta Court of Queen’s Bench in Williston Basin State Bank v. Shearer (1983), 28
Alta. L.R. (2d) 341. The case involved an American bank which sued on guarantees signed in Alberta by Alberta defendants.
The defendants applied to dismiss the action by reason of s. 196(1) of the Companies Act, R.S.A. 1980, c. C-20, the wording of
which was equivalent to s. 282(1) of the Business Corporations Act. In interpreting the intent of s. 196(1), Decore J. stated at p.
344:
The important question though that must be answered concerning s. 196(1) of the Act is the effect of the words “in respect
of” as contained in the Act. In my opinion, the placement of those words indicates that a foreign company which is not
registered in the province of Alberta cannot commence action in respect of or concerning a contract which was entered
into in full or in part in the province of Alberta. This does not prevent a foreign company from commencing and
maintaining an action in the province of Alberta concerning a contract which was not entered into in the province either in
whole or in part. [emphasis added]
25
This proposition was also recognized by the Saskatchewan Court of Appeal in Alexander Hamilton Institute v.
Chambers, [1921] 3 W.W.R. 520. In that case the plaintiffs had proceeded to carry on business in Saskatchewan without prior
registration as required by a provincial law similar in substance to s. 282(1) of the Alberta Business Corporations Act. Their
action to enforce a contract made in the course of business was dismissed by the court for their failure to comply with the strict
statutory registration requirements. However, in considering the general status of a foreign corporation to sue in the province,
Turgeon J.A. stated at pp. 521-22:
In the first place, the general rule is that while foreign corporations may sue in the Courts of this province, they must prove
7
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that they are incorporated in the foreign country. (National Bank of St. Charles v. De Bernales, 1 Car. & P. 569, 1 R. & M.
193).
26
This general rule was relied upon by the same court in the later case of Bondholders Securities Corp. v. Manville, [1933]
4 D.L.R. 699 [[1933] 3 W.W.R. 1] (Sask. C.A.). The foreign corporate plaintiff in that action sought relief against persons
domiciled in the province upon contracts made in another country. The court found that proof of the plaintiff’s incorporation
under the law of the country in which it alleged to be incorporated was sufficient to allow it to sue in the province
notwithstanding it was neither licensed nor registered in the province. This principle has also long been recognized by the
English court: see Henriques v. Dutch West India Co. (1728), 2 Ld. Raym 1532 at 1534-35 (H.L.); Lazard Brothers & Co. v.
Midland Bank Ltd., [1933] A.C. 289 (H.L.), at p. 297.
27
Statutory and common law suggest therefore, as a general rule, that a foreign corporation, duly incorporated under the
laws of a recognized foreign state and given power to sue, may sue in a common law province in its corporate name.
28
Questions concerning the status of a foreign corporation within its home jurisdiction fall to be determined, on the
analogy of natural persons, by the law of the place of formation of the corporation: see Skyline Associates v. Small (1975), 50
D.L.R. (3d) 217 [[1975] 1 W.W.R. 385] (B.C.S.C.); Von Hellfeld v. Rechnitzer, [1914] 1 Ch. 748 (C.A.); J.G. Castel, Canadian
Conflict of Laws, 3rd ed. (Toronto: Butterworths, 1993), at p. 534. For the sake of consistency, I will refer to the place of
formation, place of incorporation, or domicile of the corporation as the “home jurisdiction”. This status must be specifically
pleaded by the party relying on it and proven as a matter of fact. Expert testimony is often used to meet this burden.
29
The status to sue afforded foreign corporations is possibly founded upon general principles relating to the comity of
nations. These principles, as they relate to the recognition of foreign corporations, were considered by the Supreme Court of
Canada in Canadian Pacific Railway Co. v. Ottawa Fire Insurance Co. (1907), 39 S.C.R. 405. Idington J., in considering the
right of an Ontario company to contract abroad, stated at pp. 447-49:
What happens, once the corporation is thus created, is, that other provinces and foreign states either by the comity of
nations, or perchance, in case of treaty, by force thereof, recognize the existence of such a corporate body as a legal entity,
doing the like kind of business for the carrying on of which it was created.
Its contracts are thus recognized, when made beyond, or in relation to property beyond, the bounds of its parent province.
It may plead and be impleaded beyond such bounds, as effectually as in its home.
It may, however, by the laws of the foreign province, or state, where it attempts to carry on business, be prohibited in
whole, or in part, or conditionally ...
Once incorporation, for some specific purpose, within the field or sphere of subjects assigned to the exclusive jurisdiction
of a province, has been effected, the comity of nations may and generally does all that is required, beyond the province.
This doctrine of the comity of nations, carrying with it, subject to those limitations I have mentioned, this recognition of a
foreign corporation, is as firmly embedded in, and an ever growing part of, international law as anything can well be.
Short of treaties, securing a more definite basis, these legal entities, of the greatest nation, and the humblest province, stand
on the same level, and receive but the same sort of recognition from a foreign state.
This comity is but an extension of the earlier recognition of the individual foreigner.
The corporation is but a combination of individuals.
The recognition abroad of either the individual or the corporation, is begotten of the needs of civilized men. The alien
individual or corporation formerly had no rights abroad.
(iii) Unincorporated Foreign Entities
8
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30
Robinson Engineering Co. v. Wasabi Resources Ltd. (1988), 32 C.L.R. 243 (Alta. Q.B.), appears to be the only reported
Alberta case in which the status of an unincorporated foreign entity to sue is considered. In that case, the foreign plaintiffs
brought a motion to amend their statement of claim by naming individuals as plaintiffs rather than a trust. The plaintiffs
conceded at the outset of argument that, notwithstanding they were legal entities in their home jurisdiction, they were incapable
of commencing an action in Alberta in the trust name. The court was not required, therefore, to consider the merits of the issue
of status to sue. The issue has, however, been considered in other jurisdictions.
31
In Skyline Associates v. Small, supra, a decision of the British Columbia Court, a B.C. defendant attempted to strike the
action brought by a Washington plaintiff on the basis the plaintiff had no status to sue in B.C. under its own name. The plaintiff
was a partnership which did not carry on business in the province. The court seems to accept, as a general proposition, that a
foreign legal entity, separate and distinct from its constituent members, is in the same position as a foreign corporation and may
sue in British Columbia in its own name. Aikins J., whose decision was affirmed by the Court of Appeal, 56 D.L.R. (3d) 471
[[1976] 3 W.W.R. 477] (B.C.C.A.), stated at p. 219:
The position then is that in the present matter there is only one issue before the Court. It is this: is Skyline Associates, by
the law of the State of Washington, a juridical person, separate and distinct from its members? If it is, then Skyline
Associates may sue in its firm name ...
Mr. Justice Aikins ultimately determined, following consideration of Washington law, that the plaintiff was not recognized by
the laws of its home jurisdiction as a juridical person, separate and distinct from its members, and thus it could not be accorded
status to sue in British Columbia.
32
The general principles in Skyline Associates relating to recognition of foreign juridical persons were applied by the same
court in United Services Funds v. Richardson Greenshields of Canada Ltd. (1987), 16 B.C.L.R. (2d) 187 (S.C.). In issue was
the capacity of a Massachusetts business trust to sue in its own name in British Columbia. Gibbs J., as he then was, stated at p.
189:
There is no provision in the statutes of this jurisdiction or the rules of this court under which the plaintiff trust can sue in
the name which it has adopted for business purposes. However, if it has standing or capacity to sue in the trust name in its
“home” jurisdiction, it may commence and conduct an action in that name here. That is the gravamen of the decision of
Aikins J. (as he then was) in Skyline Associates ...
This reasoning seems to allow status to sue in a name, even if the entity is not an entity separate and distinct from its members.
33
Reasoning similar to that found in the above quoted B.C. cases also appears to have been the basis of the decision in the
earlier Quebec case of Society Brand Clothes Ltd. v. Amalgamated Clothing Workers of America, [1931] S.C.R. 321. However,
it must be noted that the reasoning in this case was dependent on art. 79 of the Code of Civil Procedure which reads as follows:
All foreign corporations or persons, duly authorized under any foreign law to appear in judicial proceedings, may do so
before any court in the province.
The Court held that the foreign labour union was not a suable entity in Quebec as it was not a juridical person under the laws of
its home jurisdiction.
34
A general statement of the law in Canada relating to the status of foreign corporations to sue in Canada is offered by J.G.
McLeod in The Conflict of Laws (Calgary: Carswell, 1983), at p. 455:
The willingness of the local courts to recognize the status of the foreign corporation as defined by the domicile (or place of
formation) may be pointed up in connection with the recognition of legal personality. In certain systems of law an
association of persons may be endowed with the attribute of a legal personality without express legal incorporation or
formal recognition. In a number of continental countries partnerships and other unincorporated associations are regarded
as persons or separate legal entities distinct from the members of the association in law. In dealing with such associations,
the status granted to the association by the law of the country where the association was formed (the domicile) will be
recognized by the local courts. [Footnote omitted.]
Mr. McLeod relies on the Skyline Associates case and two early English cases, Wenlock (Baroness) v. River Dee Co. (1883), 36
9
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Ch. D. 674, affirmed (1885), 10 App. Cas. 354 (H.L.), and Von Hellfeld v. Rechnitzer, [1914] 1 Ch. 748 (C.A.), in support of
this position.
35
The status of a foreign entity to sue in another jurisdiction was also addressed by the House of Lords in Arab Monetary
Fund v. Hashim, [1991] 2 A.C. 114. The issue before the court was whether an organization created by agreement between
certain Arab states and Palestine should be afforded status to sue in the English courts. A decree of the foreign states had
conferred legal personality on the organization and created a corporate body. The Court held that by the comity of nations, the
courts of the United Kingdom could and should recognize the organization as being entitled to sue in the United Kingdom. Lord
Templeman appears to cite, with approval, at pp. 161-62, the following proposition drawn from Australian case law:
In Chaff & Hay Acquisition Committee v. J.A. Hemphill and Sons Pty. Ltd. (1947) 74 C.L.R. 375, a committee of four
persons created under a statute of South Australia to acquire property in its collective name and to sue and be sued in its
collective name was held by the High Court of Australia not to be a corporation but though unincorporated it was a legal
entity in South Australia and as such was entitled to recognition outside the state in accordance with the principle of the
comity of nations. McTiernan J. said succinctly at p. 390: “The courts of one country give recognition, by a comity of
nations, to a legal personality created by the law of another country”. The courts of the United Kingdom can therefore
recognise the [organization] as a legal personality created by the law of the [foreign states].
36
It is important to note that the foreign entity in Arab Monetary Fund, supra, was incorporated in the foreign states. The
strict precedential value of the case is therefore limited to the proposition that a foreign entity incorporated by a foreign state
will be recognized by the courts of the United Kingdom. However, the proposition of law drawn from the case of Chaff & Hay
Acquisition Committee, supra, appears to be persuasive dictum in support of courts extending recognition to all foreign entities
which have legal status to sue under the law of their domicile. The fact the foreign entity in Chaff & Hay Acquisition Committee
was not incorporated, but was nonetheless a legal entity by the laws of its home jurisdiction, is particularly relevant in this
regard.
Conclusion
37
Overall, the law tends to support a granting of status in cases where the entity in question is recognized as a legal or
juridical person by the laws of its home jurisdiction, in the sense of having status to sue. The principle of comity of nations
appears to further strengthen that position.
38
The appellant suggests such broad recognition of foreign entities by Alberta courts could result in preferable rules for
foreign litigants over Alberta litigants. A foreign unincorporated entity could be extended a status denied a comparable
domestic entity. Superficially, this may appear to be the case. However, the appellant overlooks what is, in my view, the main
concern. The entity before the court must be capable of assuming fully the rights and liabilities of a legal person. Someone must
be answerable for judgments, court directions, costs, etc. The court can satisfy itself this concern will be met if the foreign
litigant is proven to be a legal person, separate and apart from its members, under the law of the foreign jurisdiction. If the
foreign jurisdiction recognizes an entity, such as a partnership, as a legal entity with status to sue, even if it is not for all
purposes an entity separate and apart from its members, the above concern can still be satisfied if the law of the foreign
jurisdiction is such that the actual legal persons who are responsible and subject to the court’s directions and judgments are
readily identifiable. For example, if the entity was a foreign partnership, able to sue in the partnership name under foreign law
and the foreign law provides that the partners are liable for the actions of the partners, the concern may be satisfied. This court
is entitled to know that its directions and judgments are enforceable against identifiable legal persons. If satisfied of that, by
proof of the foreign law, I am of the view the foreign entity with status to sue in its home jurisdiction should be allowed to sue
in Alberta. If a foreign litigant is incapable of proving it has status to sue in the foreign jurisdiction, or that there are identifiable
legal persons who are answerable for court directions and orders against the foreign litigant, then the court should require that
proper parties be named.
39
Moreover, the practice rules in Alberta are broad enough to address concerns which the appellant raises relating to an
award of costs against unsuccessful litigants. The Alberta Rules of Court provide for security for costs from foreign litigants.
40

In conclusion, the status of IASTD and ISMM to sue in Alberta is, at the very least, a triable issue of law, subject to
10
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proof. The respondent societies in this appeal correctly state in paras. 11 and 12 of their supplemental factum that the court may
strike an action only where it is “plain and obvious” and “beyond any reasonable doubt” that there is no genuine issue for trial:
see Hunt v. T & N plc, (sub nom. Hunt v. Carey Canada Inc.) [1990] 6 W.W.R. 385 (S.C.C.); Korte v. Deloitte, Haskins & Sells
(1993), 8 Alta. L.R. (3d) 337 (C.A.). The plaintiffs in this action might very well be accorded legal status to pursue their claim
should they prove their existence as a legal person under Swiss law at trial. If they are the wrong party, they have sought leave
to substitute named persons. Thus, I agree with the Chambers Judge that the statement of claim should not have been struck at
this stage of the proceedings due to lack of status. I note the Chambers Judge found in his reasons that IASTD and ISMM had
capacity to sue. In my view “capacity” must be understood as limited to the right to proceed to prove they do have status to sue
in Alberta. It may well be this narrow issue should be determined prior to any substantive issue of ownership in the property.
But the way to do that is not by application to strike on the basis of the pleadings.
Other Related Jurisdictional Issues
41
As mentioned previously, many other jurisdictional issues were not raised. Is the property in Alberta? If not, can Alberta
determine title to such property? Such questions may, in turn, depend on the classification of the property. Is it movable or
immovable? What law is determinative of the classification? Many questions arise with respect to the independent action of
IASTD and ISMM which are not dealt with in this appeal.
Consolidation Of Actions
42
The last issue relates to whether the action of IASTD and ISMM should be tried prior to the matrimonial property action.
Counsel for the respondent acknowledged that the claims of IASTD and ISMM are brought solely as a result of the issues raised
in the matrimonial property action. They concede they could have applied to be added as interested parties to the matrimonial
property action and, in my view, that is the more appropriate step in order to avoid multiplicity of proceedings. At the hearing of
this appeal, counsel for IASTD and ISMM agreed that we were at liberty to consolidate this action with the matrimonial
property action for the purpose of determining the issue of ownership of property if counsel for Mrs. Hamza preferred and we
considered it more appropriate. We have not heard from her counsel in that regard.
43
Certainly, in the determination of the matrimonial property action, Mrs. Hamza is entitled to full participation in
establishing the value of any assets owned by Mr. Hamza, either directly or indirectly. She has already had to resort to this court
once for an order directing full disclosure by Mr. Hamza. Her rights to full participation and disclosure should not be hampered
in any way. Moreover, if Mr. Hamza has so conducted his affairs that assets to which he once had full access have been placed
in another name, that is a relevant consideration in any matrimonial property action.
44
Yet Mrs. Hamza’s interest in an independent property action between Mr. Hamza and IASTD and ISMM may be limited,
as her claim is not solely one of existing, direct title. Counsel for IASTD and ISMM agreed she should have full rights to
participate in the title action. She is interested in all the facts surrounding those assets and the manner with which they have
been dealt. His conduct in dealing with assets may be one of the considerations that would prompt an unequal division of matri
monial property in her favour. Notwithstanding there may be issues with respect to an Alberta court’s power to determine title
and assets outside the jurisdiction, the court has the right to deal with Mr. Hamza and the matrimonial assets. It is open to Mr.
Hamza to raise as a defence his non-ownership of certain assets. That can be done in the property action. If IASTD and ISMM
can prove they are legal persons within the foreign jurisdiction they can be added as an interested party in the matrimonial
action as they may have an interest in any order that would direct Mr. Hamza to deal with property to which they claim title. It
was conceded that the only reason for the IASTD and ISMM actions is the matrimonial property action.
45
In my view, the facts relating to all the dealings surrounding use and title to the property in question are relevant in the
matrimonial property action, and a trial of title prior to that action will simply result in a multiplicity of proceedings, and
potential delay and prejudice to the matrimonial claim, a claim which already has a litigious history. I vacate the order allowing
for the trial to title to proceed separately in advance of the matrimonial property action.
46
Counsel for the respondents conceded that the issue of status could and would have to be proved at a trial. He also agreed
that he was flexible as to the manner of proceeding and that being added to the matrimonial cause was a possibility, as was
consolidation of the two actions for trial on that issue.
11
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47
In view of counsel’s position, I direct that IASTD and ISMM be added as parties to the matrimonial action. The issue of
their status to participate will be an issue to be tried in that action, either at the commencement of the trial or in a trial of an issue
prior to the trial of the main action. That decision is left to the case management judge. If status is proven, they will have the
right to participate as an interested party in the matrimonial property action. Duplicitous litigation can be avoided, and yet the
needs of the parties can be met, particularly when the respondents acknowledge that their interest in proceeding relates solely to
the matrimonial property action.
48
In summary, the appeal of the application to strike out the statement of claim is dismissed. With respect to consolidation,
the appeal is allowed, in part, and this matter is referred back to the case management judge to deal with the issues in litigation
between Mr. and Mrs. Hamza and the two entities known as IASTD and ISMM.
Appeal dismissed.
End of Document
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